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PREFACE 



TO THE FIRST EDITION, 



THE many modem determinations upon the 
Law of Bills and Notes, and the importance of an 
intimate acquaintance with the principles of those 
determinations, is a sufficient apology for an at- 
tempt to collect and methodize them. In the 
following attempt, what are commonly stiled Bills 
of Exchange, Cash Bills, and Promissory Notes, 
are considered together; for a Cash Bill is as 
much a Bill of Exchange as any Inland Bill, and a 
Note afler transfer is in legal operation a complete 
Bill, and must therefore have, when first made, 
the same essential qualities with Bills. 

4 Feb. 1789. 
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PREFACE 



TO THE SECOND EDITION. 



THE former Edition of this work was a Collec- 
tion of Principles only, and did not state the Cases 
from which those Principles were deduced. That 
statement is now added, and extracts are supplied 
from such Acts of Parliament as apply immediately 
to the subject. This is done in the notes, and the 
text continues as before, except that in some in- 
stances principles which had no authorities to sup- 
port them are expunged, and others which have 
since been established, are introduced. 



Ttmpte, 
25th Ma^, 1797. 



PREFACE 

TO THE THIRD EDITION. 



THE Author of this treatise having declined, 
since his elevation to the Bench, to prepare a new 
Edition of it for the press, the present Editor, by 
his permission, has undertaken that task. The new 
matter, consisting chiefly of such decisions upon 
the Law of Bills and Notes, as have been made 
since the pubUcation of the second Edition, is 
either placed between crotchets, or referred to by 
figures. Nearly the whole of the section relating 
to the Proof of Bills and Notes under a Commission 
of Bankruptcy is new ; in this, the Editor has en- 
deavoured to confine himself to such cases and 
statutes as apply exclusively to the subject, or to 
such as were necessary for their explanation. 



Temple, 
Nov. 1812. 
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BILLS OP EXCHANGE 

AND 

PROMISSORY NOTES. 



CAP. I. 

\- What a Bis and Note 15, /ftar Formy imi 

Obligation* 

A Bill of Exchange may be defined to be a 

imtten order or request, and a Promissory Note 

a \mtten promise, for the payment of money 

absolutely and at all events, the one owing it's 

existence and privileges to the law and custom 

of Merchants^ the other to the 3d .and 4th Anne^ 

c. 9. (a). 

Ihe 

G') Before tlie Statote t^ Qaeen Anne tnany atten^jts ^R^ 
pot Promissory Notes on the footing' (^ Bills «f fxchange, but iyitiwi& 
voccessy nde Pearson v. Oarrett^ 4 Mod. S4SL Clerke t. Martin^ £.oiii 
Kaym. 757. d^k. 129» Burton ▼. Sontdr, LordRaym. 774»and WiQiaBit 
T. Omxag, Lord Raym. 825. Salk. $4. 7 Mod. 154.^1 Bfod. 24. an& 
see 4 Tenn. Rep. 151, 152. 

< By tiie sd and 4di Anne, c. 9. § 1. Whereas it faadi been fael^r 

* that Notes in writing, signed by the party who makes the samQ* 
^ vherd>y such party promises to pay imto any other person, t>r haz 

* order, any sum of money therein mentioned, are aot asa i gnA le or in- 

* dozsable over, within the custom of Merdiants, to any other person ; 
« and diat such penron to whom die sum'of money menttoned in audi 

* Note is payable, camiot maintain an acdon by ^e custom of Mer« 

* chants against the person who first made and signed the same ; and 

* that any person to whom such Note should be assigned, indorsed, or 

* made payaHe, cooM not widiin the said custom of Me/chants, main* 
« tan any action tipon such Note i^ainst the person who fint dicv 

* aad sidled the same f Therefore, to the intent to cncoontge tradr 
and tOBim er c e, whidi will be much adranoed, if such Notes shall hafe 
lhesanie«ffectasiok&d Bills ofEzchai^, and shall be segotafted in 
ItliLe maimer ; Beittnaaed^that^NotesinwikiBg^tiMtJ^ iIk lat 

B ^ 



(2) 

^he person who makes a Bill is called the 
Drawer, the person to whom it is addressed the 
Drawee, and the person in whose favour it is made 
the Payee. 

If the Drawee accepts the Bill, he is called the 
Acceptor. 

The person who makes aNote is called the Maker, 
and the person to whom it is payable the Payee. 

When a Bill or Note is indorsed, the person 

indorsing it, is called the Indorser, the person to 

whom it is indorsed the Indorsee. 

ANote 

day of May, in the year of our Lord 1705, shall be made and signed by 
any person or persons, body Politic or Corporate, or by the Servant or 
Agent of aay Corporation, Banker, Goldsmith, Merchant, or Trader, 
who is usually mtrusted by him, her, or them, to sign such Prorhissory 
Kotes for him, her, or them, whereby such person Or persons, body 
Politic and Corporate, his, her, or their Servant or Agent as aforesaid, 
doth or shall promise to pay to any. other person or persons, body Po-^ 
liticand Corporate, his, her, or their Order, or unto Bearer, any sum of 
naoney mentioned in such Note, shall be taken and construed to be^ by 
Tirtue thereof, due and payable to any such person or persons, body 
Politic and Corporate, to whom the same is made payable, and also 
every such Note payable to any person or persons, body Politic and 
Corporate, his, her, or their order, shall be assignable or indorsable overt 
in the same manner as inland Bills of Exchange are or may be, accord, 
ing to the custom of Merchants ; and that the person and persons, body 
Politic and Corporate, to whom such sum of money is or shall be by* 
such Note made payable, shall and may maintain an action for the same, 
in such manner as he^ she, or they might do, upon any inland Bill of Exr 
change,made or drawn according to the customof Merchants, against the 
person or persons, body Politic and Corporate, who, or whose Servant 
or Agent as aforesaid, signed the same ; and that any person or persons, 
body Politic and Corporate, to whom such Note, that is payable to ^y 
person or persons, body Politic and Corporate, his, her, or .their order, 
is indorsed or assigned, or the Money therein mentioned ordered to be 
paid by Indorsement thereon, shall and may maintain his, her, or their 
Action for such sum of Money, either against the person or persons, 
body Politic and Corporate, who, or whose Servant or Agent as afore- 
said, signed such Note, or against any of the persons who indorsed the 
9ame, in like manner as in cases of inland Bills of £xchange. 



(8) 

A Note whfle in the hands of the Payee, has this 
resemUance to a Bill, that it is for the payment of 
mofiey absolutely and at all events, and when trans* 
ferred it is exactly similar to a Bill of Exchange (a)^ 

No particular (6) words are necessary to m^ke a 
Bill or Note ; any prder or promise which from tl^ 
time of making it cannot be complied with or per* 
formed without the pa}7nent of money, is a BiU pr 
Note. 

(«) In Heylin ▼. A<bmso0, Burr. ew. The quesdon was, "Whether 
the Indorsee of a Bill was bound to make a demand upon the Drawer a^ 
the Indorsee of a Note must upon the Maker, and per Lord M^aosfield 
^ wfaib a Ncite conttraes in its original shape of a promise fronr one 
** man to anoth^ it bears no similitude to a Bill : but when it is indorsed, 
^ the resemUance begins : for then it is an order by the Indorser upon 
** the Maker to pay the Indorsee, which is the very definition of -a Bill : 
•* die Indorser is die Drawer, the Maker of the Note the AccefnoT; 
^ and tfat Indorsee, the person to whom it is made payable ; and dl the 

* antkorities, and paidcolarly Lord Hardwicke in a case of Hamerton 
^ w, Mackandl, M. lo Geo. II. put Promissory Notes on the same foot- 
•* ing with Ws of Exchange." And in Brown v. Harraden, 4 TemI 
Rep. 148. where the Court decided that three days grace should be ak 
kived on Promissory Notes, Lord Kenyon observed, That the efiect of 
Ae'dtatate was, that Notes were wholly to assume the thaipe of Bills, 
and BaHcF J. added, that the cases cited in the ^^gument shewed clearly, 
that the Comts of Westminster had thought the analogy between BiUs 
and Notes so strong, that the rules established with respect to the cnt 
oogjit also to prevail as to the other, that the language of the preamble 
of the Act was express, that it was the object of the Legidature to put 
Kotes exaedy on the same Iboung with Bills, and diat the enacting part 
psrsoed that intention. The same doctrine is to be found in Carlos nk 
Fancoort, 5 Term Rep. 483. £die v. £an India Com{>any, Bvtrr. 1284, 

(h) D« Lord Raym. 1397. Str. 629. 8 Mod. 364. 

Chadwick ▼. Allen, Str. 706. A Note was in these words, ** I do 
^ aduiowiedge that Sir Andrew Chadwick has dehvered me all dM 
" bonds and notes for which £400. were paid him on account of Cot 
« Synge, atid that Sir Andrei' delivered me Major Graham's receipt and 

* bill on me for if lo. whidi ^10. and ^£"15. Ss. balance due to Sir Aa- 

* 6xw I am still inddbtsd^ aod do promise to pay/' snd iq>on detnnrreF 
to thr decbnttbOf the Court held it a Note within die statute* 

B3 Thus 



(4) 

ThxtB kH order or promise to (a) deliver, or that 
I. S. (ft) shall recdve Moneys or to be (c) account- 
able or (rf) responsible for it to iiim or order, is a 
food Bill or Note. 

f But a mere [ 1 ] acknowlciigraent of a debt with* 
^mt any promise to pay, is not a Bill or Note.] 

A Note was (e) in these words, " borrowed of 
h S« 5^50. which I promise not to pay :" and per 
Lord Macclesfield, the word 7iot shall be rejected, 
for a man shall Aever say, I am a cheat and have 
defrauded. 

Bills and Notes must be for the payment ^ 

, («)D.ticc.LordRaym. 1397. 

ih) D« d Mod. 864. 

(c) Morris V. Lea, Lord Raym. 1S96. Str. 629. « Mod. S62. Pkiotiff 
fitted at Indorsee upon a Note by which the Defendant promised to be 
,#ccoQOtable to A. or order for ^^l 00. value received: and after verdict 
ibf the Plaintiff it was insisted in arrest of Judgment, that this Wat not a 
negotiable Note : sed per cur., no precise words are joocessary to be used 
i^ a Bill or Note : Deliver such a sum makes a good Bill ; by receiving 
the value the Defendant becomes a Debtor, and when he pronusea to be 
^accountable for it to A. it is the same as a promise to pay to A* aod h 
it the ttrongfr, because it is to be accountable to A. or order, andk 
would be an odd construction to expound the word accountable, to give 
an account, when there may be several Indorsees. Judgment for 
PlaintiC 

(i) D. ^Mod.S64. 

[l] Fisher v. Leslie. 1 Esp. N. P. Q. 436, An unstamped slqi 6t 

5aper with <^ L O. U. eight guineas,'' written upon it, and signed by the 
efendant, was offered in evidence under the money counts, and oIk 
jected to as being either a Promissory Note, or a Receipt, and therefore 
requiring a stamp ; but Lord Kenyon held that it was neither a Promis.. 
tory Note or a Receipt, and received^wit tn^ evidence. Bat tee Gny v. 
Harris, littingt after Easter Term, 1800, cor. LordEidon, C. J. con- 
tra* Chitty S4S« n* 

(r) Cited per Lord MansHeld in Russell v. LangstaSFe, B. R. M* 
^1 Geo. m. and in Peach v. Kay, sittings after Tr. 1781. and per LottI 
Hardwicke, s Atk. .12.. . • 

monejr 



money only : an order or promise to pay money 
imd do some otiier act is not a Bill or (a) Note. 

And they must be for the payment of money in 
q)ecie : an order or (Ji) premise to pay money in 
Eood East India BoiidSy is not a Bill or Note. 

[[Negotiable Bills or Notes made in England for 
less than [ 1 J twenty shillings are void : and all 
negotiable Bills or Notes made in England (ex^ 
cepting Bank of Erjgland Notes, and Notes payable 
to the Bearer on demand) for twenty shillings and 
less than (c) five pounds, unless made conformably 

with 

{a) Mamn v. Chauntry, Str. 1271. qn error from the Comt <Jf Com- 
man Pleas, the Court of King's Bench held that a Note to deliver up 
horses and a wharf, and pay money at a particular day, was not a Note 
widun the Statute, and reversed the Judgment which had considered it a^ 
mdu 

{h) Anon. Boiler's Ni. Pr. 272. a written promise to pay /soo. to B. 
or order in three good £ast India Bonds, was h^d not to be a Note 
widnn die Statute. 

[l] By 48 Geo. in. c. 88. (intitled an Act to restrain the negotiatioa 
of Pronnssory Notes and inland Bills of Exchange, under a limited sum 
in En^and) sect. l. the 15 Geo. HI. c. 51. is repealed, and by sect. 2. it 
is enactedy ** that all Promissory or other Notes, Bills of Exchange, or 
•• Draughts, or undertakings in writing, being negotiable or transferable for 
** the payment of any sum or sums of money, or any orders, notes, Sf 
** undertakings in writmg» being negotiable or transferable for the de- 

* firery of any goods, specifying their value in money, less than the 
**■ sum of twenty shillings in the whole, heretofore made or issued, or 
9* <«iiich shaU hereafter be made or issued, shall, from and after the ut 

* day of October, 1808, be, and the same are hereby declared to be, 
** ibsohitely void and ^Ti\JS^ft : any law, statute, usage, or custopi, 
*• to tjie contrary thereof in any wise notwithstanding.** 

(f) By 17 Geo. HI. c. 3o) § l. made perpetual by 27 Geo. IH. c. 16. 

* Wheieas the said Act, (meaning 15 Geo. III. c. 51 .) hath been attended 
' with very salutary effects, and in case the provisions therein contained 

* weieextended to a further aum, (but ye^ without prejudice to the con- 

* venience ansing to the public from the negotiation of Promissory Notes 

* and inland Bills of Exchange for the remittance of Money iirdischarige 

* of finy balance of Account or other Debt,) the good purposes of the 

' said 



With Certain regulations, are also I'oid: and Iha 
person issuing or negotiating them [ 1 ] liable to sl 

penalty 

' said Act woald be further advanced.' Be it therefore enacted, that 
all Promissory or other Notes, Bills of Exchange or Draughts, or Ud« 
dsrtakiftgs in writing, being negotiable oY transferable, for the payment 
of twenty shillings, or any sum of jnoney above that sum and less than 
five pounds, or on which twenty shillings or above that sum, and lesa 
than five pounds shall remain undischarged, and which shall be issued, 
within that part of Oreat Britain called England, at any time after the 
ist day of January, 1778, shall specify the names and places of abode 
tH the persons respectively to whom, or td whose order, the same shall 
be made payalgle, and ^hall bear d^te befpre qr at the time of drawing 
or issuing thereof, and not on any day subsequent thereto, and shall be 
made payable within the space of twenty-one days next after the day 
of the date thereof; and shall not be transferable or negotiable after the 
time thereby limited fpr paynoent thereof; ^nd that every indorsement 
to be qoade ti^erepa shal} be made before the expiration of that time^ 
and bear date at, or not before the time of making thereof; axid shall 
specify the name and place of abode of the person cur persons to whom* 
or to whose order the money contained in every such Note, Bill, 
Draught, or Undertaking, is to be paid ; and that the signing of every 
such Note, Bill, Draught, or Undertaking, and also of every such in- 
dorsement, shall be attested by one subscribing witness at the least ; and 
which said Notes, Bills of Exchange, or Draughts, or Uiid^rtakings in 
writing, m^y be made or drawn iii words to the purport or effect as set 
out in the Schedule hereunto annexed. No. l and 2. And (hat all Pro- 
missory or other Notes, Bills of Exchange, or Draughts, or Undertak- 
ings in writing being negotiable or transferable, for the payment of 
Igfenty shiliings, or any sum of money above that sum and less than five 
pounds : pr in which twenty shillings, or a{x>ye that sum, and less dian 
£ye pounds shall remain undischarged, and which shall be issued within 
that part of Great Britain called England, at any time after the said 1st 
day of January, 1778, in any other manner than as aforesaid ; and also 
every Indorsement on any such Note, Bill, Draught, or Undertaking, to 
be negotiated under this Act o^er than as aforf 8aid» shall, and the ^xa& 
are hereby declared to be, absolutely void. 

SCHEDULE, 

No. 1. 
(Plai^) iDay) {Mmth) {Ytar) 

* Twenty-one day^aftcr date, I promise to pay to A. B. of (^Az^ff) or hit 

♦ order, the Sum of for value received by 

• Witness* E. F* G, D. 

And 



(7) 

petialty not exceeding twenty pounds, nor les« 
dian five.3 

These regulations are, that they specify the name 
and place of abode of the person to whom or to 
whose order they are made payable, that they h% 
attested by one subscribing witness, that they bear 
date at or beibre the time when they are issued, 
and be made payable within 21 days after the date.* 

But all Notes payable to Bearer, wliich have 
been issued by the Governor and Company of the 
JBank of England, since the second day of March, 
1797, or which hereafter shall be issued by them,' 
are (a) good and valid in law, notwithstanding their 

bein^ 

jinJ the IndorsenunU totUs quoties. 

{.Day) {Month) {Tear) 

* Pay the Contents to G, H. of (f lace) or hU order 

* Witness I. K. A, B* 

No. 2. 

(Place) {Day) {Month) {Tear) 

* Twenty-one days alter date, pay to A- B. of {place) or his order, tht 
< Sum of value received as advised by 

« To E. F. of {place) C. D. 

* Witness G.H. 

And the Indonementy totles quotUs* 

{Day) {Month) {Tear) 

* Pay the Contents to I. H, of {place) or his <N\ier 

* Witness L. M. A. B, 

[1] By 48 Ceo. IU« c. 88. § s. where the Wi or Note is for less than 
twenty shillings ; and by 17 Geo. III. c. SO. $ 9. where such Bills or Notes 
as fall within that Act, are not made conformably with the regulation* 
there presoribed. 

(a) By S7 Geo. III. c. 28. it is enacted, " That all Promissory Notes, 
and other notes for payment of money, which since the second day of 
March one thousand seven hundred and ninety-seven, have been, or 
which hereafter ^hall be issued by the Governor and Company of the 

BaiJ^ 



beii^ made ai^cl issued l^r the payment of less %hsa^ 
£5. And the act of the 17th Geo. IIL so far as itj 
relates eith^ ta the making void of Proinissfory 
Notes, or Dramghte or Undertakings in writing jcHig^t 
able on demand to the bearer tfiereaf^ for any suni^ 
of money less than £S. in the whole, ot to the rc^ 
straining the publishing or uttering and negotiating 
of any such Notes, Drai^ghts, or Undertakings, is (a) 
suspended until six months ^er the rs^ti^ation of 
a definitive treaty of pe^ce, 

A Bill or Note inust piuport that the money men, 
tioiied in it shall be payable absolutely and at all 
events \ jf* it purports to make the payment depend 
on any uncertainty or cojitingency, the instrument 
is not a Bill or Note \ [ar^d if it is not a Bill ox 

Note 

Bank oi England^, payafcie to bevcr, notwithstanding the same shall hate 
been, or sh^l be, made and issued for the payment of any sum of money 
under the sum of five pounds, shall be good and valid in the law, to alj^ 
tntents and purposes, in like manner as il the same had been made and 
issued for the sum of five pounds, or upwards ; ani no person con- 
cerned, or who has acted in, or whp shall or may be concerned or act 
in, the maldng, uttering, publishing, or negotiating, sudi Notes, shall bei 
subject or liable to any penalty or forfeiture whatsoever in respect 
thereof. 

(a) By S7 Oco. III. c, sa. Whereas it is ej^pecfient that the said acts. 
IStt and 17th Geo. HJ.) should be suspended for a certain time, so fai: 
as the same may relate to any Notes^ Draughts^ or Undertakings, made 
payable on demand; Be it therefore enacted, that the said acts, so far a| 
the same relate to. the making voi4 of Promissory Notes^ or Draughts, 
9r Pndertakings inij^ting, paya^)le on demand to Che bearer thereof^ 
iot any mim of money le«| than the suni of i^^Q pounds in the whole ^ 
and also to restrain the publishing or uttering and negotiating of any suchj 
Notes, Draughts, or tiFndtertakings as aforesaid, shall, from and after the 
second day of March one thousand seven hundred and ninety-seven, be, 
and the same are hereby declared to be, to all intents and purposes, 
'^spendi^d ui^til the first day of Me^ nexu 

[Th^ 



(9) 

}iote lib initio, no subsequent [l] event can maka 
it S0.3 

Thus an order or promise to pay money provided 
(a) the tetm^ in<HXtioned in certain lettera shall bit 
complied with, provided (b) I, S. shall not be sur- 
rendered to prison within a limited time^ provided 
(c) I. S. shall not pay the money by a particular day, 

provided. 

tThe act of the 15 Geo. HI. c. 51. (since repealed by 48 Geo. HL 
c. 88. as before mentioned) and that of the 17 Geo. UJ* c. 80. so far as 
they relate to Notes* Draughts, or Undertakings in writing, payable 
on demand to the bearer thereof, have been kq)t in suspension by a ya- 
riety of acts passed from time to time, after that of the 37 Geo. HI. 
c, J52. until by 45 Oeo. HI. c. 35. it was enacted, ** That the act of the 
** S7th year aforesaid (meaning 37 Geo. HI. c. 32.) so far as the same 
^ suspends the said act of the 17th year aforesaid (meaning 17 Geo. HI. 
*' c. 3Q^) shall be, and the same is hereby, further continued, as amended» 
** undl six months after the ratification of a definitive treaty of peace.** 

The amendment here alhided to, was made by 37 Geo. III. c.61. ^ 2. 
which extended the time for payment of such Notes from three days ta 
seven. \ 

II] See Colehan v. Cooke* Willies S9S. and Hill v. HaifonL post. 

(a) Kingston v. Long» B. R. M. 25 Geo. III. The Plaintiff brought an 
action as Indorsee against the Defendant, as acceptor upon an order 
importing to he payMe provided the Umu mentioned in certain letters 
written by the Drawer were complied with^ and the Court held dearly 
|hat the Plaintiff could not recover, though the acceptance admitted a 
compliance with the terms, for the order was no Bill, until after such 
compliance, and if it were not a Bill when drawn, it could not after, 
wards become one. 

(b) Smith V. Boheme, 3 Lord Raynu 67. cit. Lord Raym. 1362. \396^ 
Action by the Plaintiff as Payee of a Note against the Makers i^n a 
promise to pay the Plaintiff or order on demand ^71. 12/. io^« or sur* 
fender tlie body of Samuel Boheme to an action brought against him by 
Smit)). Verdict for the plaintiff and judgment ; and on enx>r brought 
in the King's Bench, the Court held that this was not a Note within the 
Statute, because the money was not absolutely payable, but depended 
upon tlie contingency whether the Defendants should surrender Samuel 
Boheme to prison ; and the judgment was reversed 9th of June, 1724. 

(c) Appleby v. Biddulph. dt. 8 Mod. 363. 4 Vln* 240--«pL 16. An 
action was brought on this Note, ^ I promise to pay to T. M. £50. if 

"my 



(10) 

provided (a) I. S. shall leave me sufficient, or I^all 
otherwise be able to pay it, or when I. S. (i) shall 
marry, is no Bill or Note on account of the contin^ 
gency to which the payment is subjected. An or- 
der or promise to pay out of my (c) growing sub- 
sistence, or (rf) fifth payment, when due, (e) or 

out 

my Brother* doth not pay it within six weeks ;" and after verdict for 
the Plaintiff the Court arrested the judgment, because the Maker was 
only to pay it on a contingency. 

(a) Roberts v. Peake, Burr. 323. The Plaintiff as Indorsee of a Note 
sued one of the Makers ; the instrument was in these words : <* We 
<< promise to pay A.l^,£ll6.\U. value received on the death of George 
** Henshaw» provided he leaves either of us sufficient to pay the said 
<< sum, or if we shall be otherwise able to pay it •" and upon a case re. 
served, the Couit held it was not a negotii^ile Note, because it was pay« 
able eventually and conditionally only, and not absolutely and at all 
events, and a nonsuit was entered. [See Williamson v. BermetL post.] 

(^) Beardsley V. Baldwin, Str» 1151* A Note to pay money within 
9f> many day« after the Defendant should marry, was (on consideration} 
held not to be a negotiable Note; and in Pearson v. Garrett. Comb. 837* 
and 4- Mod. 242. (which was before the Statute;) an action having been 
brought upon a Note by which the Defendant premised to pay the 
Plaintiff sixty guineas if he (the Plaintiff) should be married wiUun two 
months, the Court inclined against the Note, because it was to pay mo-* 
ney on a mere contingency, and judgment was given on demurrer for 
the Defendant. 

(r) Jocelin v. Laserre, Fort. 281. 10 Mod. 294. 816. Evans drew 
upon Jocelin, and required him to pay I^serre ;£?• a month out of 
Evans's growing subsistence. Laserre sued Jocelin, and had judgment, 
but upon a writ of error that judgment was reversed,because this Draught 
was not a good Bill of Exchange, in as much as it would not have been 
payable, luid Evans died, or had his subsistence been taken away. 

(^)Haydock v. Linch, Lord Raym. 1563. Rogers drew upon Lrnch 
and requested him to pay Haydock £14. Ss. out of the 5th pay.neut 
when it should become due, and it should be allowed by Rogers. 
Linch accepted the Draught, and Haydock sued him, but the Court 
dn demurrer to the declaration held this was no Bill ^Exchange, and 
gave judgment for the Defendant. 

(e) Dawkes v. Lord Deloraine, Black^t. 782. 3 Wils. 207. A Draught 
was in these .words, " sth of.Japuary, 1768, Seven veekt afterdate 

pay 



out of money when received, isr no Bill or Note dtl 
itccount of the uncertainty whether the subsistence 
or payment will become due, or the money be re- 
ceived. 

So an order to pay a sura out df (^) Rents or (6) 
other money in the hands of the person to whom it 
is addressed is no Bill, because it may be that he 
has not rent or other money in his hands sufficient 
to discharge it* 

(]So a promise to pay [1] oji the Sale tn" produce 
immediately "when sold^ oftlie White Hart Inriy St. AU 

banSj 

psy Mtb. Dawkes, £32. I7j. out of W. Stetvm-d's money as soon aft 
fsu thall receive it, for your humble scn'ant, Deioraine. To Timothy 
Brecknock, Esq." Brecknock accepted the Bill, but it not being paid, 
MiB. Dawkes broug^ an action upon it against Lord Deioraine, who 
pleaded diat Brecknock had not received W. Steward's money, and \xp* 
OD de mun c i to his plea insisted that this was not a Bill of Exchange^ 
The Court after argument, held the objection good ; because it was pky* 
able out-oCa particular fund, and on an event which was future and con« 
nngenty tiz. the receipt of W. Steward's money, whereas a Bill oogfat 
to be soliiect to no event or contingency, except the failure of therge* 
oeral pergonal credit of the persons drawing or negotiating^ it. — ^In Wil- 
fOQy S€8* iA a report fi-om hearsay of a determination that a promise 
10 pay a warn of money, on the receipt of the Payee's wages due from 
a sfaq> in Government service wa4 a good Note; but that may per« 
kapa be questiooed, because the Maker mi^t never receive the wages. 

(a) l/ird Raynu 1S62. Str. 592. Fort. 382. 

{k) Jensey v. Herle, Lord Raym. 1361. 8 Mod* 26*5. Str. 591. 
Herle aued Jeoney upon a Bill drawn by him upon Pratt, and pay* 
able to Herle to this eflecti " Sir, you are to pay Mr. Herle £\9A5, out 
"^ of the snomey in your hands belonging to the Proprietors of the De^ 
» fooghiie Mine*, being part of the consideration money for tKe por^ 
■ cfaaie of the manor of West Buckland." Herle had judgment in the 
Gommoo Fleas, but iqx>n a Writ of Error the Court of King's Bench 
keki this was no Bill of Bxchange, because it was only payable out of 
a partknlar fund iu|)p09ed to be in Pratt's hands, and the judgment 
was accordiqgiy reversed* 

[1] Kll T. Hdibrd and another in £rror. 2 B. and P. 4is. Tlie de- 
fen^mtt in Enxir raed Hill as maker of a Note, dieieby promising to 
pay than Cl¥>i ** 00 the Safe or produce, immediately when sokl, 

of 



( 12 ) 

iiftns^ and the Goods 8gc. is no Note : Although. x% 
b^ averred in the declaration upon such promise 
that the White Hart and goods were sold before 
the action was commenced.] 

[So an instrument in the form of a Note, but 
with a memorandum written upon it, stating tha^ 
it is taken for [1] securing the payipept of ^11 sjuch 
balances as shall be due from one of the M^J^^rs tof 
the Payee, to the extent of the sum mentioned 
therein, is no Note.] 

[So an insti'ument acknowledging the receipt of 
Draughts for the payment of money, and promising ta 
pay the money specified in the Draughts, is [2] not 2^ 

Promissory 

of the White Hart, St. Albans, Herts, and the goods &c. value iieceived/* 
The declaration averred a Sale of the Inn and Goods before the com- 
mencensent of the Action. After Judgment in K. B. by default; Writ 
of inquiry executed, and general damages recovered, Hill brought 2 
Writ of Error in the Exchequer Chamber, and the Coyrt Jieldthat thi> 
promise could not be declared on as a Kote, and therefore reversed the 
Judgment. 

[l] Leeds & al. v. Lancashire. 2. Campb. N. P.C. 205- The De- 
&ndant, Marriott, and Ball gave a joint and several Promissory Note to 
the plaintiffs for ,f 200. No time for payment was mention^ in th© 
Note. On the back was written « The within Note is taken for Seduity 
of all such balances as Jas. Marriott may happen to owe to Thos. hwds- 
and Co. not extending farther tlian the within named snni of ^900. but 
this note to be in force for 6 months, and no money liable to be called 
for sooner in any case." This memorandum was written before the 
Note was signed by the defendant or Ball. It appeareci, in an actioB 
upon this Note, that in the course of mercantile dealings, Marriott had 
become indebted to the plaintiffs, and that on their refusing to deal with 
him any longer without some GuaranUe, the above instrument, which 
the Makers represented to be a Note, was given.— *It had a Note Stamp. 
•T-Lord EUenborough held that as between the original parties it wa« an- 
agnanjoent, and not a Note, and therefore nonsoked t&e plaxntids. 

[2 1 Williamson &; al. v. Bennett & al. — 2 Campb. N. P. C* 417. The 
d«fcndants were sued upon the following instroroestt, which was stamp- 
ed and declared upon as a Promissory Note» ^ Borvowed and oeceived 
*< of J. and J. Williamson (the plaintifi$) the torn Q£|^200.in three 

*• draughtic 
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f^ronussory Note, Yor the payment of the money 
dei^eiids upon the Draughts being honoured.] 

So an order fiom the (a) owner of a sliip to the 
freigfater to pay money on account qfjrcighf is 
no Bill, because the quantum due for freight may 
be open to litigation, but such an order from the 
freighter (6) is, because it is an admission that so 
much at least is due. 

And an order to pay money as (c) tlie Drawer^s 

quarterns 

* draughts by W. and B. Williamson, dated nnder, payable to us Wi 
** Bennett and S. M. (the defendants) on J. and J. Wiiliamsony ii^icb 
" «e promise to pay unto the said J. and J. Williamson, with intereit* 

* At 'witness this 26th day of August, 1802. 

** August S6« 1 draught at s months jC i^^ 
** ?— 1 do. so 
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£200 

" CSigned by the defendants.") 
Lord Ellenborou^ held that diis was not a Promissory Note. And said 
there can be no doubt that the money was not payable immediately, 
and that it was not to be paid at all, unless the draughts were honored. — 
The plaintifis were nonsuited. 

{a) Banbtnry v. lissett. Str. 1211. Gibson drew on the Defendants in 
frroor of die Pl^tiff ** on account of freight of the Galley Veale, Ed- 
** vard Champion, and this order shall be your sufficient discharge for 
** the tame." The action was brought against the Defendants as accept* 
on, and they contended it was not a Bill of Exchange, because it wa^ 
otkf payable out of a pardcular fund; and Lee, C. J. was of that opi- 
aiooy bat he left the point to the Jury, who found for the DefendanU 
«a another ground. 

(J) Person v. Dunlop, Cowp. 571. M*Lintot freighted a ship of 
irfaich Kichol was Captain and Pierson owner, and being unable to pay 
^ fi«i^it drew upon Dunlop and Co. in favour of Nichol on account of 
f night: Pierson afterwards sued Dunlop and Co. as acceptors, and 
dxNigJh other ol:3ections were taken, it wks never insisted that this wasi 
payaUe oottif a partiadar fund. 

{e) Mideod V. Snee, LordRaym. 1481. Stra. 762. 1 Barnard. 12. 
MacLeod was ned in the Common Pleas as acceptor of a Bill of Ex* 
dmge drawn by Dundas and indorsed to the Plaintiff, dated 25th 
vi Mxy, J7S4, by ^^duch Dundas required ;him one month after date 

*'to 
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quarterns half-pajf by advance before the pay will t)e 
due, is a good BiH, because it will be payable tbough 
the half-pay shall never become due. 

fSo a note to pay a sum of money [1] Mng a 
j>ortian of a value as under deposited in security for 
tlie payment liereof according to the Receipt in mtf 
hands^ ox for value deposited and reg istered is a good 
Note, because it is payable at all events.] 

So an order or promise to pay money when (a) 
J. S. shall come of age, specifying the day when 
that event is to happen, is a good Bill or Note, be» 
cause it is payable though J. S. die in the interim. 

And 

*« to pay £9. icxr. as his (Dundas's) quarter's half pay from the24th June, 
^ 1724, to 25th September following, by advance/' and obtained jadg* 
ment. Macleod brought a Writ of Error, and insisted that this was 
similar to the cases of Jocelin v. Laserre and Jenney v. Herle, but the 
whole Court was of a contrary opinion; for per cur. this Bill was not 
payable upon a contingency, nor out of a pa^rticular fund, but is made 
payable at all events, and drawn upon the gem;ral credit of tbeDr^wer, 
and not out of the half pay, for it is payable as soon as th^ quarter be^ 
gins, and the half pay was not to be due till three months aiterwardf. ' 

[l] Haussoullier v. Hartsink. 7 Term. Rep. 733, The Defendant 
issued two Notes upon a deposit by one Richardson: one payable to J.S. 
or bearer, for £25, *' being a portion of a value as under deposited in 
" security for payment hereof according to the receipt in our hands^" 
and specifying the particulars of the deposit: the other, payable to J. S. 
or order " for value deposited and registered ^ ," The Plaintiff dit* 
counted both Notes, bona fide^ and for a valuable consideration; and 
on a case reserved the Court said they were clearly of opinion, tb^t 
though as between the oii^nal parties to the transaction, the payment 
of the Notes was to be carried to a particular pccount, yet the Notet 
were payable at ^ events, and therefore the Plaintiff was intided to n- 
cQvcr. 

(fl) Goss ▼. Nelson, Burr. 226. Action on ^ Note payable to an in- 
fant " when he (the infant) shall come of age, to wit, 12th Juncj 1750;** ' 
and it was objected in airest of judgment that it was uncert^ whether 
the money would ever have been payable, because the infant might have 
died under 21, but the Comt held it a good Note, because it was pay* 
able at all events on the i2th Junei 1750, though thie infant Should 
hfive died before that time. 

* (f ) Cooke 
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And an order or promise (a) to pay within a li- 
mited time after a man's death is a good Bill or Note, 
because it must become payable at some time or 
other, though the exact period is uncertain : [and 

a Bill or Note be made payable at ever so distant 
a day, if it be a day that must come, it is no ob* 
jection to the Bill or Note [ij. 

So an order or (Jb) promise to pay within a limited 
time after the payment of money due from Govern^ 
ment is a good Bill or Note, because it is morally 
certain that such payment Avill be made. 

A Bill or Note payable to J. S. or order, is pay- 
able to order. A Bill or Note payable to J. S. or 
bearer, is (c) payable to the bearer ; and in the lat- 
ter case J. S. is a mere cj^pher. 

It 

(tf ) Cook« T. Colehan, Str. 1217. On error from the Common P]cas» 
the Court held a Note payable six weeks after the death of the Defend- 
ant's fofaer, a good negotiable Note, because there was no contingency» 
vhereby it migfit never become payable, but it was only uncertain a& 
to the time, which is the case with all Bills papble so many days 
after si^t. [See a fiiU report of the Judgment in this case, which wai 
delivered by Ch. J. Willes in Willes. Rep. 393.] 

[l] Per \Vllle« Ch. J. in deliveiing Judgment in Colehan v. Cookt^, 
WHles Rep. 394. 

{b) Andrews ▼. Franklin Str. 24. A Note payable two months after a 
certain ship should be paid off*, was objected to, as depending upon a. 
cootingeney which might never happen ; but per cur. the paying off the 
ihip is a thing of a public nature, and tliis is negotiable as a Promissory 
Xote; Judgment for the Plaintiff. And in Evans v. XTnderwood, 
1 Wils. 262. where an action was brought by an Indorsee against the 
Maker iq>on a Note payable on the receipt of the Payee's v/ages from 
l^maiesty's ship the Suffolk, the Court thought the case lite tliat of 
Andrews r. Franklin, and after looking into that ca^e are said to have 
K^en judgment for the Plaintiff. Quaere tamen, because it w?.3 uncer- 
tain, though the wages might be paid, whether the Maker would receive 

(f) Craqt t. Vaughan Burr, 1 516. Vauglian gave E:cki3':U a Drauglit 

upoa 
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It was kt some time unsettled whetlier it was not 
essential that a Bill or Note sliould be payable eithef 
to order, or to (a) bearer^ but it is noW decided that 
it is not. 

It was also for some* time a niattet' of cohtrover* 
isy, whether it was tiot necessary that a Bill or Note 
should import to have been made for value receiv- 
ed ; but tliat {b) is now also settled in the nega- 
tive. 

The (c) name of the person making it must be 

inserted 

^rpon his banker payable " to ship Fortune or bearer." The Draught 
came to the hands of Grant, who sued Vauglian ui)on it. The Defend- 
ant contended that diis Draught was a nicre authority to receive the 
naoney, and not negotiable, and that iK)int and another being left to the 
Jury, they found for the Defendant ; but upon an application for a new 
trial, and cause shewn, the Court held clearly that it was negotiable, and 
a new trial was granted, in which the Plaintiff' recovered. 

(tf) Smith V. Kendall, G Term Rep. 12:5. In an action for money 
paid and lent, tlie Defendant pleaded the statute of limitations, and the 
Plaintiff replied a latitat sued out 26th September, J 793. A Note was 
given in e^•idence dated :^5th June, 1787, and payable to the Plaintiff 
three naionths after date, but it was not payable either to order or to 
bearer, and the Court on consideration held that it was a good Note 
within the 8tatute,.that it was intitled to three days grace, and conse« 
quendy that the statute of limitations did not begin to run until those 
three days had expired, which was on 28th September, 1787> and there- 
fore widiin six years of 26th September, 1793. See also Chadwick v. 
Allen, ante p. 3. note (h) The old entries also describe tlie custom upon 
Bills to be to pay to the Payee without adding any words to make tliera 
payable to order or to bearer. Lutw. 231. 277. 891. Vid. 17. Brownl. 
Red. 77, Clift. 916. and see Lord Raym. irAS. 

(^) White V. Ledwick, B. R. H. 25. Geo. 111. A declaradon upon a Bill 
of Exchange was demurred to, because it was not stated to have been given 
for value received, but the Court said, it way a setded point, that it wa« 
not necessary, and gave judgment for the Plaintiff*. The same point if 
ruled in Macleod v. Snee. Lord Raym. 1481. See also Fort. 28S. 
8 Mod. 267. 1 Barnard. 88. Lutw. 889. i Mod. £nt, sio. 1 Show. 497 

(c) Taylor v. Dobbins, Str. 399. The Declaration upon a Note 
stated that the Defendant wrote it with his own hand, but did not allege 
tha^ he signed it, and an exception was taken on that ground. Sed per 

I cur 
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inserted in the body, or subscribed at the bottom of 
eveiy Bill or Note, and every Bill or Note must be 
written or signed by the person making it, or some 
one authorized by him for that purpose. 

If a person signs his name upon a blank paper, 
stamped with a bill stamp, and delivers it to another 
person to draw such Bill as he may choose thereon, 
he (a) is the Dra\yer of any Bill to wliich the stamp 
is applicable which such person shall draw thereon. 

Bills are either Inland or Foreign : inland when 



r. If the Defendant wrote it, his subscription to it was unnecessary, 
it is sufEcient if his name appeared in any part. ** I, J. S. promise to 
pay" is as good as I promise to pay, subscribed J. S. 

Elliot r. Cowper, Str. 609. Lord Raym. 1376. 8 Mod. 307. It ^^as 
objected on demurrer to a declaration on a Note, that it alledgcd only 
that the Defendant made it, but did not state that he signed it; but by 
the Court, if he did not either write or sign it, he did not make it, for 
making implies signing, and making is alledged. Judgment for Plaintift'. 

Smith V. Janres, Lord Raym. 1484. The declaration upon a Note 
<lrawa bv Jarres and Bailv> stated that Jarves for Iiimself and Partner 
made his Note in writing with his own hand subscribed, whereby he 
prcHnised for himself and partner to pay. It was objected on demurrer, 
that it was not charged, that Jar\'es had signed the Note for himself 
sdA Baily; but the Court held tlie statement shewed that Jarves did sign 
£or himself and Baily, and gave the Plaintifi' judgment. 

Ereskine t. Murray, Lord Raym. 1542. Jn an action on a Bill it wa; 
aOedged that the Plaintiff made his Bilj in writing, and thereby requested 
the Defendant to pay. It was objected on error, that it did not appear 
that the Plaintifif signed the Bill ; but it was answered, that the allegation 
that he made it, and required the Defendant to pay, implied that hi^ 
name was in it, (otherwise he could not request,) and that he or some- 
body for him wrote it. Judgment for the Plaintiff was affirmed. 

(ii) CoUis V. Emett, i H. BL 313. Emett signed his name upon a hlanl^ 
pnier stamped with a shilling bii] stamp, (the highest stamp then in force 
^ Bills,) and delivered it to Livesay and Co. that they might diaw 
Acreon such Bill as tliey should plea;je. They drew one for £15^1. at 
three months' date, which was duly transferred to CoUis and Co. and 
Collis & Co. sued Emett thereon. A special verdict was found, princi- 
paDy uTth a view to another point, and the Court heldJEmett ansu-erahle, 
^ the Fl^tiffs had judgment. 

C made 
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Ihadc anti payable within this kingdonii and fbreigiTy 
tvhen mude or payable abroad, 

[It would seem that Notes must be made withiri 
the kingdom, to iutitld them to the aid of 3 and 4 
Ann. c. 9. And that the statute does [1] not apply 
to Notes made abroad.] 

Inland Bills and Notes seldom consist of fnortf 
ihan one part : i ovcign Bills in geileral consist of 
feevcral. 

The several parts of a Bill are called a Set. 

Each part contains a condition that it shall bri 
payable only so long as all the others remain unpaid : 
in other respects all are of the same tenor. 

This condition should be inserted in each part^ 
iind should in each mention every other part of thti 
Set, for if a nlan with an intention to make a set of* 
three parts should omit the condition in the first, 
hnd make thd second with a condition mentioning 

• « • 

the first onlv, and in the third alone take notice of 
the other two (which, by the way, is the modd 

[i] Carr t. Shaw, B* R. H. 39 Geo. III. In ail action on a Promisi 
^ory Note made at Philadelphia, the first count of the declaration stated 
that the Defendant, at Philadelphia in parts beyond the seas, to wit at 
JLondon, &c. accordiiig to the form of the statute, Sec. made his Note iij 
writing &c. There were also tlie common money counts. The Dei 
iendant demurred specially to the first count, ai\d pleaded the general 
issue to the Others. On the dcrturrer the Court intimated a strong 
opinion that the statute did not apply to foreign Notes, and advised thd 
jplaintiff to amend : but on the general issue Lord Kenyon said, the Note, 
though not within tlie statute, is e\'idehce to support any of the money 
fcounts, and the rtaintiif hj^d a verdict at Guildhall, ist May, 1799. 

N. The pleadings are entered as of Michaelmas Term 39 Geo. iH.RolL 
1238. See Pollard v. Herries post, where the Note was made in Paris, 
and no objection made to it on that account. See also 4^ Geo. Ill, 
c. 149. ^ 21. to pfbvent such Notes firdm being circulated or n^gotiate4 
Wkhout being stamped* 

pointed 
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pUHnted Out by (a) MoUoy, (b) Malynes, and (c) 
jMUuius) he might perhaps in 9ome cases be obliged 
to pay each ; for it would be no defence to an action 
on the second that he had paid the third, nor to an 
Actioil on the first that he had paid eitlier of the 
Others. 

But an omission is not, perhaps, material, which 
upon the fitce of the conditi(Hi must necessarily 
have arisen from a mistake, as if in the enumeration 
of the several parts one of the intermediate ones 
were to be omitted, for instance, " Pay this my first 
of Exchange, second andjburth not paid/* 

Where a Bill consists of several parts, each ought 
to be delivered to the person in whose favour it is 
made, (unless one is forwarded to the Drawee for ac- 
ceptance, and in that case the re^ must be so deli- 
Vered,) otherwise there may be difficulties in negoti- 
ating the Bill, or obtaining payment. 

No Bill or Note can properly be made or indors* 
ed by, nor can a Bill be properly addressed to, any 
person incapable of making himself responsible for 
the payment* 

An (rf) infimt cannot make himself responsible 

for 



(a) Book S. c. 10. §. 14. ' 

(h) Book 3. C. 5. p. 261, ^6^^ 

(r)P. 7. 

{/) W31iam8 V. H^son, Carth. 160. S Salk. 1^7* Irt an actiott 
a^runst the Drawer of a Bill the Defendant pleaded infency and the 
^bintiff' demurred, and the Court held clearly without argument, that 
infimcy was a good har, for the Bill wa$ drawn by the Defendant as a 
trader m course of trade, and not for necessaries. 

Tnaosn v. Hurst, i Term Rep. 40. An actiott mvbs brought on a 

Cs Ko«e 



(20) 

for the payment, fjeven where] it is given for [ 1 ] ne* 
ccssaries ; nor except in those instances in which 
she is considered as having an existence independ- 
ent of her husband a Feme Covert. 

A Feme Covert resident in this kingdom is con- 
sidered as having an existence independent of her 
husband, where the (a) husband is under a civil 
incapacity of being here ; [but if her husband is 
Jinng in this kingdom, she is not, merely because 
[2'] she lives apart from him and has a separate 
maintenance, (though secured by deed) to be con- 
sidered as having an independent existence.] 

A Feme Covert is (6) not to be considered as 

note given for board and lodgings and for teaching the Defendant hair* 
pressing, and upon an account stated, the Defendant pleaded infancy, 
and the Plaintiff replied for necessaries : Defendant demurred and in-^ 
aisted that an infant could not bind himself by a Note, even for neces* 
tfanes, and that no action would lie against him on an account stated ; 
the Court desired the Plaintiff's Counsel to confine himself to the last 
point> from whence it may be inferred that they thought the first was 
with him, but they decided against him upon the last. 

[l] Williamson v. Watts, i Campb. N. P. C. 552. In an actioa 
against the Acceptor of a Bill, the Defendant pleaded infancy, and the 
Plaintiff replied that the Bill was accepted for necessaries, on which issue 
was joined : on opening the case Sir J. Mansfield C. J. said, " This 
action certainly cannot be maintained. The Defendant is allowed to be 
an infant, and did any one ever hear of an infant being liable as an Ac-* 
ceptor of a Bill of Exchange ? The replication is nonsense, and ought 
to have been demurred to." He said as the point of law was so clear, 
|ie felt stron^y inclined to nonsuit the Plaintiff; but he heard the evi^ 
dence, and the Plaintiff was nonsuited, on proof that the goods, for which 
^e Bill had been given, were not necessaries. See p. 19. n. {dJ) 
, («) Vide Deny v. Duchess of Mazarine, Lord Raym. 147. Salk- 
.116. Sparrow v. Carruthers cited Blackst. 1197. 1 Term Reports 6. Se^ 
also BlacHst* loai, 1082. 1 Term Rep, 9. 

[2] Vide Marshall v. Rutton, 8 Term Rep. 545. 

{b) Vide Blackst. 1081. Caudell v. ShaWj 4 Term Rep. ?6i, but seq 
ajeip Jrf^e y, Pjullips, purr. 1776 

having 
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ka\ing an existence independent of her husband, 
though she is, by particular custom, permitted to 
trade on her separate account. 

It has been held too, that (tf) no person, except 
an actual Merchant, could draw a Bill : but the 
contrary is (i) now fully settled. 

A Bill (c) may be addressed to the Drawer, but 
in l^al operation it is rather a Note than a Bill, 

A Bill or ^3ote cannot be made payable to any 
person who is incapable of suing for it*s pay- 
ment. 

A Feme Covert cannot sue for the payment of a 
Bill or Note : an In&nt may. 

f If a Bill or Note be made payable to a Feme Co- 
vert, the interest in it will vest [1] in the husband.] 



{a) Fairiey v. Rock, Lutw. 891. Brorawich v. Lloyd, Lutw. 1585. 

{h) Vide Sarsfield v. Witherley, Garth. 82. 2 Vent. 292. Comb. 152. 
1 Show. 125. 12 Mod. 36. 380. Salk. 125. 

(f) Starke v. Cheeseman, Tr. 11 W. ni. Garth. 509. Christopher 
Cheeseman being in Virginia, drew upon Christopher Cheeseman in 
Ratdifie, which in truth was himself ; and an action being brought 
against him upon the Bill, he suffered judgment by de&ult, without 
taking any objection on this ground, thou^ he did upon others, and 
the Plaintiff had judgment. 

Deherv t. Harriot, Tr. 2 W. and M. 1 Show. 163. A. drew a Bill 
payable by himself in Dublin ; an action was afterwards brou^t there- 
OD, and the Plaintiff recovered. 

Robinson v. Bland, Burr. 1077. The Defendant being at Paris drew 
a Bill for ^672. on himseff in London ; the consideration was partly 
mooey lost at play in Paris, and partly money lent at the time and place 
cf play, and upon that ground a case was reserved for the opinion of 
tbe Court : but no objection was made that the Defendant drew the 
Bin upon himself. 

Joselyn v. Laserre, Fort. 282. A man may draw a Bill upon him- 
lelf. See also Mar. 3. 

[i] See Bariow v. Bishop post. p. 57. n. [s] 

c • A Bill 
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A Bill may (a) be made payable to the Drawer. 

If a Bill or Note imports to be payable to a person 
not in esse, or his order, and is issued with an in- 
dorsement in blank, purporting to be made by him 
thereon, it is as against the Drawer or Maker to be 
considered as a Bill or Note (h) payable to Bearer ; 

and 

(/>) R. Butler v. Cripps, Salk. iso. v. Ormston, lo Mod. 286. 

(1)) This point has been repeatedly discussed within a few years upon 
several Bills drawn in 1786. A case of the kind had occurred at the 
London Sittings after Easter Term 1769 ; Stone v. Freeland, cited l H. 
Bl. 316. in the notes : a Bill drawn by Cox on the Defendant, was-noade 
payable to Butler and Co. or their order, and indorsed in their name» 
and instead of proving that this indorsement was made by Butler and Co. 
the Plaintiff's own witnesses said, they believed it was made by Cox, 
and though there was a house under the firm of Butler and Co. with 
which Cox had dealings, it was proved that the Bill had never been in 
their hands, upon which it was contended that the indorsement being 
fictitious, the Plaintiff could not recover ; but by Lord Mansfield, 
" the intent of the Bill was only to enable Cox to raise money, and the 
reason why it was not made payable to his order was, that there 
would then have been too many payable to his order in circulation at 
the same time, which would have had the appearance of fictitious 
credit ; names are often used of persons who never ^sted ;" and 
it appearing that the Defendant promised to pay the Bill at the time the 
Plaintiff discounted it, the jury upon the footing of that undertaking 
found a verdict for the Plaintiff'. As this case however was distinguish- 
able from those on the Bills drawn in 1788, on account of the express 
undertaking to pay the Plaintiff, which (as was admitted by Mr. J. Ash- 
hurst, who held a brief in the cause, in 3 Term Rep. 176.) was the 
ground of the determination, as this was a nisi prius decision only, and 
as the amoimt of the Bills in 1788 was very considerable, the point was 
very strongly contested in the actions on those Bills. The first case 
that came before the Couh was Tatlock v. Harris, 3 Term Rep. 174. 
It was an action brought upon a Bill drawn by the Defendant, as oo&of 
several partners in a house at Nottingham upon himself in London, 
payable to Grigson and Co. or order, and purporting to be indorsed by 
Crigson and Co. and Lewis and Potter; the Defendant was sued upon 
the Bill, and the declaration contained counts upon the Bill, and counts 
for money paid and .money had and received. It appeared in evi-i 
dence tliat there was no such house as that of Grigson and Co. ; that 
the Defendant paid the Bill to Lewis and Potter, to whom he was in- 
debted 
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find so is the Bill as against the Acceptor, if he ki^w 

at the time of his acceptance, tliat the Payee was ^ 

^ctitious person. 

If 

iAts4> 2nd they gave hun credit in accoant| aod that the Pl^nti^ 
|]iscoiuted it for Lewis and Potter: to this evidence the Defendant 
de mm i e d; and after argument and time taken to consider, the Court 
intimated a strong opinion that the Plaintiffs might recover on the counts 
fqpon tbe Bill : but the ground of their decision was, that he was inti« 
tied to lecoyer on tl^ counts for money paid, and money had and 
llBcesved) because the giving the Bill was an appri^riation of so mucl^ 
pxmey to be paid to the person who shpuld become holder of the Bilj 
fmd therefore when the Plaind^ discounted it, they paid the money to 
the use of the Defendant, and when If wis and Potter gave the Peft^nd* 
ant credit for the value of the Bill, that y?^ money had and received 
to thextse of such persons as should afterwards be tl^e holders of the Bill^ 

The next case was that of Vere v. Lewis, s Term Rep. 182. which 
|n» j^rought against the Defendant as ^ceptor, and the only difference 
J KtM r c c tt that and Tatlock y. Harris was, that there was no eyide^cc tQ 
shev that tl^e Defendant had received any value for the Bill, and that 
^bere was strong evidence to shew that the indorsement in die name of 
die Payee was made by the Defendant; hut the Court held that the latter 
prcmnstaiice did not vary the ^uestipn, and that the acceptance was 
^ridence that the Defendant had received value from the Drawers, and 
dietefore they gave judgment for the Plainti^s without argimient. Lor4 
ftoyon, Mr. J. Ashhurst, and Mr. J. Builer, thought also that he was 
^■tdled to recover on one of the counts of the declaration, which stated 
the Bill to be payable to Bearer.^ 

This case was followed by that of Mioet v. Gibson, 3 Term Rep. 
^I. 1 li^ BL 569. where a Bill drawn by Livesay and Co. on the De^ 
P'nAanf^ yf2s made payable to John White, or order, and it was found 
ffpoa a special verdict, that White was a fictitious person, that his nam^ 
was indorsed upon the Bill by liyesay and Co. ; that the Defendants 
Jmew, when they accepted the Bi//, that no such person as John White| 
whose indorsement was then upon the Bill, existed, and that the indorse«i 
meat jm not made by any person of that name, the Court of lung's 
tfaoiigjbt this case decided by Vere and Lewis, and gave judg- 
Bx the Plaintifis ; and on a question from the House of Lords> 
whether tbe Bill might not be deemed in law to be payable to the Bearer^ 
fibt^aniy Perryn, and ThomfMon, Barons, and Go^d J. gave it as their 
flsmvqm that it might; but. Eyre, C. B. and Heath J. differed : dfter 
which Lord Kenyon, L^rd Loufi^iborough, and Lord Bathurst spdce in 
6voiir of the judgment, and Lord Thurlow agamst it, and the judgmeitf 
affinned without a division. 

AiterthejadnQaui^ Mioet y. 9ibson, ia tl}c K^s Beach, scd be? 

fqn 
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If' a note is signed by several persons, but begins:^, 
/ promise, &c. (a) it is several as well as joint* 

\^A [ Note made by one of several partners, but 
impoiting to be on account of all, may bind the 
partnership [1] though it begin " I promise &c.3 

The act of drawing a Bill implies an undertaking 
from the Drawer to the Payee, and every other per* 
son to whom the Bill may afterwards be transferred. 
That the Drawee is a person capable of making him- 
self responsible for it's payment, that he shall, if ap- 
pUed to for the purpose, ^press in writing upon 
the Bill, an undertaking to pay it when it shall be- 
come payable, and that he shall then pay it : and 

fore its determination in the House of Lords,, came on the case of Collis 
v. Emett, I H. Bl. 313. where Livesay and Co. who were authorized by 
the Defendant to draw for him by his writing his name on a piece of 
blank paper with a shilling bill stamp thereon, made a Bill payable to 
Geor^ Chapman, or order, and indorsed it with George Chapmian't 
name ; and it appearing that there was no such person as George Chap- 
than, the Court of Common Pleas, after two arguments, and time taken to 
consider, held that the action might fairiy be supported on a count that 
stated the Bill to be payable to bearer^ and there being such a count in 
the declaration, they gave the Plaintiffs judgment upon it. [Vide Ben* 
Cett V. FameU. 1 Campb. N. P. C. 180 c] 

(a) March v. Ward, Peake, ISO. A note signed by Bowling and 
Ward, began " I promise to pay," and in an action against Ward alone 
it was objected that the note was Joint onfy^ and not several ; but Lord 
Kenyon held it was several as well as joint, and said it had been so de- 
cided on a ease from Chester, «* / applies to each severally." Ver- 
dict for the Plaintiff.— Vide post. cap. 5. , - 

[1} Lord Galway v. Matthew and another. 1 Campb. N. P. C. 40S. 
This was an action against the Defendants as surviving partners of T. 
Whitsmith, on a note draMm thus : ^ Sixty days after date^ J pay Ld. 
Viscount Galway, or order, ^200. value received. For J. Matthew^ T. 
Whitsmith, and T. Smithson." (signed) << J, Matthew." Lord Ellenbo- 
rough held that it bound the whole firm. — S. C. 10 East Rep. 264. 

This signature by the one (presuming his authority) is a good sig- 
aatiue by all. See Wilks v. Back, s £agt Rep^ 14S?. 

subjects 
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subjects the Drawer on a fiiilure in any of these 
particulars to an action at the suit of the Payee or 
Holder* 

The making of a Note is an express engagement 
to the Payee, or person to whom it shall be transfer- 
red, to pay the money mentioned therein, accord- 
ing to its tenor. 



2. Of the Stamp necessary upon a Bill or Note. 

\1£ a Bill or Note made within Great Britain be 
written on paper, parchment, or vellum, such paper, 
&c. must, except in a few instances, be stamped 
[[1 J before the Bill or Note is wTittenj otherwise 

the 

[l] Hie last Stamp Act, nasiely, of the 48 Geo. \U. c. 149. does not 
in terms require that the paper, &c. shall be stamped before the Bill or 
Note is written thereon ; but by si Geo. m. c. 25. § 19. it is enacted, 
Hiat aU vdlum, parchment, and paper liaUe to any Stamp Duty by that 
Act, shall, before any of the matters or things thereby charged shall be 
ingrossed* printed, or written thereupon, be brought to the head office 
forstam^Hng vellum, parchment, or paper ; and the Commissioners by. 
themseiTes, or by their officers employed under them, shall and may, 
fixxn time to time, stamp and mark, any quantises or parcels of vellum, 
parchment, or p^per, before any of the matters or things thereby charged 
shall be ingrossed, printed, or written, thereupon, upon payment of the 
sevend dutks payable for the same by virtue of this Act. And no Bill 
of Exchange, Promissory Note, or other Note, Draught, or Order, liable 
to the Duties by this Act imposed, or any of them, shall be pleaded or 
gives in evidence in any Court, or admitted in any Court to be good, 
Biefiil, (m: available in law or equity, unless the vellum, parchment, or 
papa-, on which such Bill of Exchange, Promissory Note,, or other 
Kote^ Drau^t, or Order, Receipt, Discharge, Acquittance, Note, Me- 
incvaiidum, or Writing shall be ingrossed, printed, written^ or made, 
^lall be stamped or marked with a lawnil stamp or mark, to denote the 
late or duty as by that Act is dii^ected, or some higher rate or duty in that 
Act contained; lind it shall not be lawful for the said Conmiissioners, 
or their officers, to stamp or mark any vellum, parchment, or paper, 
vidi any stamp or mark directed to jbe used or provided by virtue of that 

Act, 



the [l] party making, signing, or issuing its 
or causing it to be made, signed, or issued, or ac* 
;jej)ting or paying it, or causing or permitting it to 
be accepted or paid, will be liable to a pentilty of^, 
^50. and the Bill or Note will [2] not be availabk 
jn law or equity.] 

[A Note made, or pui^porting to be made, out; 
of Great Britain, or pm^orting to be made by or 

Act, at any time after any Bill of Exchange, Promissory Note, or bthe? 
Note, Draught,' or Order, shall be jngrossed, written, or priijtcd thereonj 
pnder any pretence whaterer. And by 48 Geo. |II. c. 149. § 3. the 
Commissipners are authoiized to dp all things necessary for carrying 
that Act into execution, in the like manner as former Commissioners have 
been authorized to do, for carrying into execution foitner Acts. And by 
Sect, 8. ail powers^ provisions, clauses, regiilations, a^d directions, re-» 
fating to formef duties, are extended to the duties by that Act iniposedy 
The 34.GeQ.lf I. c. 32. authorizing the Commissioners to stamp Bills, ^c^ 
after they were drawn, on payment of a certain penalty, yras only a tenij 
porary Act, and has long since expired.J 

[i] By 48 Geo. III. c. 149. { ii. It is enacted, " That.if any persoi^ 
or persons shaJl make, §ign, br iwue, or cause to be made, signed, or 
issued, or shall accept or pay, or clause or permit to be accepted or 
paid, any Bill of Exchange, Dr^jight, or Order, or Promissory Note, 
for the payment of money, liable to any of the duties imposed by that 
Act, witliout the same being duly sumped, for denoting the duty 
thereby charged thereon, he, she, or they, shall, for every such ofience^ 
forfeit the sum of jf 50." 

[2] See 31 Geo. III. c. 25. § 19. supra, and by 48 Geo. III. c. J 49. 
J 8. " All the powers, provisions, clauses, regulations, and directions, 
fines, forfeitures, pains and penalties, contained in and imposed by the 
several Acts of Parliament relating to the duties hereby repealed^ 
and the several Acts of Parliament relaticg to the Duties repealed by 
44 Geo. III. c. 99. shall be of full force and effect, with respect to tlie 
Duties hereby granted, a^ far as tlie same are or shall be applicable, iq. 
all cases^ raattei*s, and things, not hereby e^fpressly provided for ; apd 
shall he observed, applied, enforced, and put in execution, for the 
raising, levying, collecting, and securing of the said DUtics hereby 
granted, and otherwise relating thereto, so fax as the sanje shallbe con- 
sistent with the express prqvisions of this Act, as fully and effcctjJallTjr 
%o all intents and purposes, as if the same had been herein repeated, an4 
specially enacted, ^yith refej;ence tq the ?aid duties ^ereby grioite^' * 
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on the behalf of any person resident out of Great 
Britain, (excepting where made and payable in Ire- 
hmd only,) [1] cannot be negotiated, circulated, or 
paid here, unless it be stamped in like manner as a 
Note of the same tenor and value made in Great 
Britain, under a penalty upon the party oflfending 
therein of ^20.] 

[[Ami a Bill or Note made in [2] any part of the 
King^s foreign dominions, (as Jamaica) where by 
law a stamp is necessary, cannot be received in 
evidence here, unless it have such stamp as the 
law of that country is proved to require.] 

[The 

[l] By 48 G. in.c. 149. J 21. It is enacted, " That from and after 
Ac pasang of this act. Promissory Notes for the payment of money 
made oat of Great Britain, or purporting to be made out of Great Britain, 
or ptnrportiDg to be made by or on the behalf of any person or persons 
readent out of Great Britain, shall not be negotiable, or be negotiated, 
or drculated, or paid, in Great Britain, whether the same shall be made 
payable in Great Britain or not, unless the same shall have paid such 
duty, and be stamped in such manner as the law requires for Promis- 
•ory "Notes of the like tenor and value made in Great Britain ; and if 
any person or persons shall circidate or negotiate, or offer in payment, 
or shall receive or take in payment any such Promissory Note, or shall 
demand or recefve payment of the whole, or any part of the money, 
mentioned in such Promissory Note, from or on account of the Drawer 
diereof, in Great Britain, the same not being duly stamped as aforesaid; 
or if any person or persons in Great Britain shall pay, or cause to be 
paid, the sum of money expressed in any such Note, not being duly 
stamped as aforesaid, or any part thereof, either as Drawer thereof, or 
in pursuance of any nomination or appointment for that purpose therein 
GOtttained, die person' or persons so offending, shall for every such 
o&nce forfeit the sum of £20. Provided always that this clause shall 
not extend to Promissory Notes made and payable only in Ireland." 

[2] Alves V. Hodgson, 7 Term Rep. 241. A Note was produced in 
evidence, which had been made in Jamaica : the Deftt ndant objected that 
it ought to "have been stamped, and proved the law of Jamaica requiring 
a Itamp. Lord Kenyon thought the objection good, but suffered the 
Plaintiff' to take a verdict, with liberty to the Defendant to move to enter 
a nonsuit. In shewing cause against a rule nisi obtained for such purpose, 
it was urged that the Defendant could not avail himself of an objection 

founded 
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[The following Bills and Notes need not be 
stamped, namely. 

Bills and Notes which are issued by the [l] Bank 
of England. 

Bills drawn pursuant to certain Acts of Parlia- 
ment for the [2] pay and expences of the army 
and navy. 

Bills drawn for the payment of less than forty 
shillings. 

Notes for one pound, one guinea, two pounds 
and two guineas, payable to the Bearer on demand, 
issued by [3] the Bank of Scotland, Royal Bank of 
Scotland, and the British Linen Company in Scot- 
land. 

founded on a revenue law of a foreign country; but Lord Kenyon said, 
I think we must resort to the laws of the country in which the Note was 
made, and unless it be good there, it is not obligatory in a court of law 
here. But as the Plaintiff might have recovered, without this Note> on 
the quantum meruit, let there be a new trial, 

[l] By 48 Geo. HI. c. 149. § 15. It is enacted, " That all Promissory 
Notes and Bills whatsoever, which shall be issued by the Governor 
and Conipany of the Bank of England, from and after the loth day of 
October, 1808, shall be freed and exempted from all the duties hereby 
granted; and that the said Governor and Company shall, in lieu of, 
and as a compensation for, the Duties, which would otherwise have 
been payable for such their Notes and Bills, pay into the hands of the 
Receiver General of the Stamp Duties for the time being, the yearly 
sum of ^42,000. by two equal half-yearly payments, to be made on 
or before the 5th day of April and the loth day of Oct., in every year, 
and the first payment thereof to be made on or before the 5th day of 
April, 1809 ; and it shall be lawful for the said Governor and Company 
to reissue any of their Notes after payment thereof, as often as they 
shall think fit: provided always that the said yearly compensation 
shall be reduced by the sum of £4000. when the said Governor and 
Company shall cease to issue Promissory Notes for less than two 
pounds, agreeably to the provision of the Act of the S9th year of his 
Majesty's reign, for granting to his Majesty certain Stamp Duties on 
Bills of Exchange and Promissory Notes for small sums of money." 

[2] See the Exemptions from Duties on Bills post. p. 31. n. 

fsl See 48 Geo. III. c. 149. § 16. 17. 19. and 39 Geo. III. c. 107. 

Notes 
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I 

Notes payable to the Bearer on demand for kss 
than twenty-one shillings. 

Notes payable in any other manner than to tlie 
Bearer on demand, for less than forty shillings. 

AllDratights or Orders for the payment of Money 
to the Bearer on demand, which are drawn upon 
any [ 1 ]) Banker, or person acting as a Banker, and 
residing or transacting the business of a Banker, 
within ten miles of the place where tliey are drawn ; 
provided they specify the place where they are 
drawn, and bear date on or before the day on 
which they are issued, and do not direct payment 
to be made by Bills or Notes. 

And any person, under colour of this last exemp- 
tion, making, or issuing, or causing to be made or 
issued, any Bill, Draught, or Order [2]post-dated, or 
not falling in every respect within such exemption, 
and not stamped as a Bill of Exchange, will be 

liable 

[l] See the Exemptions from Duties on Bills, post. p. si.n. 

[2] By 48 Geo. HI. c. 149. § 12. * And for the more effectually 

• preventing of frauds, and evasions of the duties now payable, or here- 

• by granted on Bills of Exchange, Draughts, or Orders for the payment of 
« Money, under coiour of the exemption in fevour of Draughts, or Ordeit 
< upon Bankers, or persons acting as Bankers, contained in the Schedule 

• (A) annexed to the said Act of the 44th year of his Majesty's Reign, or 

• in the Schedule hereunto annexed ;' it is enacted, That if any pcrsoa 
or persons shall, after the^ expiration of one Calendar Month from the 
passing of that Act, make and issue, or cause to be made and issued, any 
Bill, Draught, or Order, for the payment of Money, to the Bearer cm. 
demand, upon any Banker or Bankers, or any person or persons acting 
as a Banker or Bankers, which shall be dated on any day subsequent to 
the day on which it shall be issued, or which shall not tnily specify and 
express the place where it shall be issued, or wliich shall not in every 
respect fall within the said Exemption, unless the same shall be duly 
•tamped as a Bill >of Exchange, according to the law in force when the 
laiQe ^hali hs issued^ the person or persons so ofiendiog, shall} for every 

9uch 
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liable to i penalty of ^100. *y the pefsoil knovfirigif 
J-eceiving or taking it mil be liable to a penalty of* 
£20. ; and the Banker^ or othef person, knowingly 
paying, or causing, or* permitting it to be paid, 
will be liable to a penalty of 5&IOO., and will not 
be allowed the money paid on it in account.] 

[On other Bills and Notes, the proper Stamps, aa( 
regulated by the [1] Act of the 48 Geo. IIL 
c. 149. must denote the payment of the following 

duties ; that is, an 

Inland 

luch offence, foKfeit the sum of ;jioo. ; arid if any person or pertoni 
shall knowingly receive or take any such BiU> Draughty or OrdftTy in pay^ 
rnent of» or as a security for, the sum therein mentioned, he> she, or they 
ehall, for every such offence, forfeit the sum of ;^20. ; and if any Banker 
or Bankers, or any person or persons acung as a Banker, upoil whom any 
cuchBill, Draught, or Order shall be drawn, shall pay, or cause or permie 
to be j^aid, the sum of Money therein expressed, or any part thereofi 
knowing the same to be post dated, or knowing that the place where it 
was issued is not truly specified and set forth therein, or knowing that 
the same does not, in any other respect^ fall within the said exemption^ 
then the Banker or Bankers, or person or persons, so (lending, shall, fof 
erery such offence, forfeit the sum of £100. ; and ihoreover shall not be 
allowed the money so paid, or any part thereof, in account against the 
person or persons, by qr for whom such Billy Draught, or Order shall \^ 
drawn, or his, her, or their executors or administrators, or his, her, ot 
their assignees or creditors, in case of bankruptcy or insolv^ncyy or any 
Other person or persons, claiming under him^ her, or them. 

See Allen t. Keeves. i Bast Rep. 435. and Whitwell t». Bennett* 
9. Bos. and Full. 559. 

[i] By 48 Geo. HI. c. 149. (the first section of which repeals all for^i 
mer Stamp Duties on Bills and Notes) § 2, It is enacted, ♦'That fton| 
and after the loth day of Oct. 1808.' there shall be raised^ levied, an4 
paid, unto, and for the use of His M^esty, his heirs and successors, in 
and throughout the whole of Great Britain, for, and in respect of the 
several instruments, matters and things mentioned and described in the 
Schedule thereunto annexed, (except those standing under the head <^ 
txemptions,) or for and in respect of the Vellum, Parchment, or fvper^ 
upon which such instruments, matters, or things shall be written ot 
prifited| the several Duties or sums of Money $et dowft in figures againsi 
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iiiland Bill of Jlxcliange, Draught or Order, for ^i 
payment to the Bearer, or to Order, either on 
demand j or otlierwise, of any sum of money 

Amounting to 40^. and not exceed- 
ing £5i 5. i . i . 4 . 4 10 

Exceeding 5/. 5s. and not exceeding 30/^ i 6 

Exceeding SOL and iiot exceeding 60L 2 O 

Exceeding 50/. and riot exceeding 100/,» S O 

Exceeding 100/. and not exceeding 200/* 4 O 

Exceeding 200/* and not exceeding 500/. 6 O 

Exceeding 50o/. and not exceeding 1000/. 7 6 

Jgxceedingiooo/.andtiot exceeding SOOO/. 10 O 

•'Exceeding 8000/. . . . . . . .10 

-3iiland Bi 11 ^ Draught, or Order, for the " 

payment of any sum of money, 

though not made payable to the 



Tfce Mmtf dut^ 
a« on a fiiU or 
Exchaqgefor the 



bearer or to order, if the same shall ^*^« »™ payable 
be delivered to the Payee, or some der. 

Inland 



person on his or her behalfi 



tiie same respectively, or oiherwise specified a6d set fortJl, in the sam^ 
(Scheduk^ and that all the proyisions, regulations, and directions therein 
contained, with respect to the said duties, and the instruments, matters 
And things charged therewith, shall be deemed and taken to be part of 
that Act, and shall be observed and enforced accordingly ; and that such, 
and the like discounts or alloilvances 6hall be made or allowed, in respect 
of the duties thereby gnhted, as were then authorizetl by law to be 
Aiade or allowed, in re^ct of the duties thereby repealed^ as far at 
the same shall be applicable. 

The Schedule, as far as it rdates to Bills and Notes, 18 iii§erted in the 
^ext, excepting the exemptions, which are as follow :•— 1. As to Pills ; 
•• Exemptions fix)m the preceding, and all other Stamp Duties." 

Ad Bills of Excliange, or Bank Post Bills i^sned by the Qoyernof 
fnd Company of the Bank of England. 

Ail BiUs| Orders, remituiice BUls, aiid z%mittance Outifieatts drawn 

by 



equalto such total 
amount. 
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inland BilljDraught, or Order,for the -i 

payment of any sum of money, 

weekly, monthly, or at any other 

stated periods, if made payable to ^j^^ game Duty 

the Bearer, or to Order, or if deli- as on a Bilkpay. 

vered to the Payee,or someperson J> ordS, forTsi^ 

on his or her behalf j where the to- 
tal amount of the money thereby 

made payable shall be specified i 

therein, or can be ascertained j 

therefrom. J 

And where tlie total amount of the ^ The same mty 

money tliereby made payable shaU L ^e^m'ipre^. 
be indefinite. J ed only. : 'v 

And the follo\ving instruments shall be deemed 
and taken to be Inland Bills, Draughts, or Orders, 
for the payment of money, within the intent anci 
meaning of this Schedule, and of the foregoing 
Act: viz. 

All Draughts or Orders for the payment of any sum 
of money, by a Bill or Promissory Note, or for the 
delivery of any such Bill or Note, in payment or 
satisfaction of any sum of money ; where such 

Draughts 

by Commissioned Officers, Masters, and Sm-geons in the Navy, or by 
any Commissioner or Commissioners of the Navy, under the authority- 
of 35 Geo. III. c. 94. 

All Bills drawn pursuant to any former Act or Acts of Parlbment, by 
the Commissioners of the Navy, or by the Commissioners for victualling 
the Navy, or by the Commissioners for managing the Transport Service, 
and for taking care of sick and wounded Seamen^ upon and payable by , 
the Treasuirr of the Navy. 

All Draughts or Orders for die payment of any sum of Money to the 
Bearer on demand, and drawn upon any Banker or Bankers, or any per«» 

son 
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Draughts or Orders shall require the pajrment or 
dehVery to be made, to the Bearer or to Order, 
or shall be delivered to the Payee, or some person 
OQ his or her behalf. 
AH receipts given by any Banker or Bankers, or 
other person or persons for money received, which 

SOD or persons acting as a Banker> who shall reside or transact the bosi- 
Bess of a Banker, within teii miles of the place where such Diaoghts or 
Orders shall be drawn, provided such place shall be specified in such 
Drafts or Orders ; and provided the same shall bear date on or before 
the day, on which the same shall be issued ; and provided the same do 
Bot direct the payment to be made by Bills or Promissory Notes. ' 

AH BOIs, for the pay and allowances of his Majesty's land forces^ or 
for other expenditures liable to be charged in the public regimental ordis- 
tfict accoimtSy which shall be drawn, according to the forms now pre- 
fcribcd or hereafter to be prescribed by his Majesty's orders, by the 
pay-masters of regiments or corps, or by the chief pay-master or deputy 
pay-master and accountant of the Army depot, or by the pay-masters of 
i c ciukii ig districts, or by the pay-masters of detachments, or by the officer 
or officers authorized to perfonn the duties of the pay-masterdiip, daring 
a Tacancy, or the absence, suspension, or incapacity of any such pay- 
master as a^aresaid, save and except such Bills as shall be drawn in 
^oor of contractors or others, who furnish bread or forage to his Ma- 
jesty's troops, and who, by their contracts or agreements, shall be liable 
to pay the stamp duties on the Bills given in payment for the articles 
supplied by them. 

As to Notes — ^ Exemptions from the Duties on Promissory Notes." 

All Notes promising the payment of any sum or sums of money, out 
of any particular fund, which may or may not be available; or upon any 
4eodibao or contingency, which q;iay or may not be performed or hap- 
pen, where the same shall not be made payable to theBearer or to Order; 
and also where the same shall be made payable to the Bearer or to Or- 
der, if the same shall amount to £20. or be indefinite. 

And all other instruments, bearing in ady degree the form or style of 
Profnissory Notes, but which in law shall be deemed special agreements, 
except those hereby expressly directed ta be deemed Promissory Notes, 

Bot soch of the Notes and instruments here exempted from the doty 
«D Promissory Notes, shall nevertheless be liable to the duty which may 
«tacfa thereon, as agreements or otherwise. 

<* Exemptions from the preceding and all other stamp duties." 

AO Promissory Notes for the payment of money, issued by the Go- 
femoraodCanipaoyofthe Bank of England. 

D shaU 
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shall entitle, or be intended to entitle^ the person 
or persons paying the money, pr the tearipr of 
guch receipts, to receive the like sum &^m,sujy 
third person or persons. 
And all Bills, Draughts, or Orders for the paytnent 
of any 5i«n of money out of any particular fuQ,d| 
which may or may not be available ; or upon any 
eondition, or contingency, which may or may 
ilot b^ performed or happen ; if the same sl^dl 
be mauie payable to the Bearer or to Order, or 
if the sattie shall be deUvered to the Payee, or 
some person on his or herb6half. 
A Foreign Bill of Exchange, (or Bill of Exchange 
drawn in, but payable out of. Great Britain,) if 
drawn singly and not in a set, the same Duty $13 
on an inland Bill of the same amount and tenor. 
Toreign Bills of Exchange, drawn in sets according 
to the custom of merchants j for every Bill of 
(each set^ £. $. d. 

Where the sum made payable thereby 

shall not {exceed 100/. ^.*...f t... 1 

And where it shall exceed 100/. and not 

exceed 200/. • • 2 

And where it shall exceed 800/. and not 

exceed 500/.. t»--»»f •♦••••••? ? Q 

And where it shajl exceed 500/. and not 

exceed IQOOA. ,,• 4 

And where it shall exceed 1000/. and not 

exceed 8000/. 5 

And where it shall exceed SOOO/. , ip 

Promissory Note for the payment tp the 

Pear^r 
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Bearer on demand, of any sum of 
money, £. s. d. 

l!>[ot exceeding one pound one shilling* . . 4 
Exceeding I /. 1 ^. and not exceeding 2/. %^» Q 8 
Exceeding 2/. 2^. and not exceeding 5l. 5^. 1 O 
Exceeding 5/. 5s. and not exceeding gO/. 1 6 
Exceeding 20/. and not exceeding 2Qf.... 3 O 
Exceeding 30/. and not exceeding 50/., . . 4 6 
E;!ccee4ing 50/, and not exceeding Ij^Q/. 7 6 
Which said Notes for any sum, not exceeding 
g/. 2s. jnay be re^issued, after payment there- 
of, as often as shall be thought fit; an4 the said 
^iQtes for any sum, exceeding 2/. 2s. and not 
exceeding lOOi may be re-issued £rom time to 
iime after payment thereof, until the expira- 
tion of three y^rs fronj the date thereof, but 
not afterwards^ 
Promis3ory Note, for the payment, in any other 
manner than to the Bearer on demand of any 
siun of money, £. <r. d^ 

Amounting to 40^. and not exceeding 5i 53^ 1 
Exceeding 5/. Ss. and not exceecUng 30l. l 6 
Exceeding 30/. and not exceeding 50/. 2 
Exceeding 50/. and not exceeding 100/. 3 O 
Tliese Notes are pot to be r^^issued after being 

once paid. 
A Promissory Note for the payment either to the 
Bearer on demand, or in any other manner 
than to the B(^arer on demand, of any sum of 
money, £. s. d. 

Exceeding lOO/, and not exceeding 200/. 4 o 

D 2 Exceeding 



The same duty 
as on a Promis- 
sory Note, pay- 
L able after date^ 



mount of the mo- 
ney to be paid* 
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Exceeding 200/. and not exceeding 500/. 5 O 
Exceeding 500/. and not exceeding 1 000/. 7 6 
Exceeding 1000/. andnot exceeding 3000/. 10 O 

Exceeding 3000/. , 1 O O 

These Notes are not to be re-issued, after being 
once paid. 
Promissory Note for the payment of" 
any sum of money by instalments, 
or for the payment of several sums 

/» ^ j»/v» ^ J > ' Laoie alter aate, 

of money, at different days or ^^^ ^ ^^ ^^^ 
times, so that the whole of the ' to the v*ole a- 
money to be paid shall be definite 
and certain. 

And the following instruments shall be deemed 
and taken to be Promissory Notes, within the 
intent and meaning of this schedule ; viz. 

All Notes promising the payment of any sum or 
sums of money out of any particular fund, which 
may or may not be available ; or upon any con- 
dition or contingency, which may or may not be 
performed or happen ; if the same shall be made 
payable to the Bearer, or to Order, and if the same 
aliall be definite and certain, and not amount in 
the whole- to twenty pounds, 

And all Receipts for money deposited in any bank, 
or in the hands of any banker or bankers, which 
shall contain any agreement or memorandum, 
importing that interest shall be paid for the mo- 
ney 9o deposited, 

([f^ovided a Bill or Note bear a stamp of the 

proper 
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proper denomination, it is now [l] no ground 
of objection to it, that such stamp is of greater 
\'alue than that required by law: But it must 
have a stamp of the proper denomination, a (a) 
stamp of a different denomination, though of the 
same or a greater value will not be sufficient.] 

[Where however a Bill or Note made after the 
20th of July, 1797, bears a stamp of an improper 
denomination, it [2] may, if such stamp be of 

equal 

[1] By 43 Geo. HI. c. 127. § 6. It is enacted, that every bstrument, 
matter, or thing, although stamped or impressed with any stamp of 
greater value than the stamp required by law, shall be valid and efiectualf 
provided such stamp shall be of the denomination required by law for 
such instrument, matter, or thing, any statute, law, or usage, to the con- 
trary notwithstanding. 

N. See the cases of Farr v. Price, 1 East. Rep. 5$. and Taylor r* 
Hague, 2 East. f^ep. 414. in which stamps were objeaed to, on the 
ground which this Act has now removed. 

(a) Manning v. Livie^before Lord Kenyon, sittings after Michaelmas 
Term 1796. In an action on a Note by an Indorsee, the stamp ap- 
peared to be a seven shilling deed stamp; and hvd Kenyon said the 
Note could not be read, and the Plaintiff was accordingly non-suited^ 

[Chamberlain v. Porter. 1 New Rep. so. In an action upon a Note 
drawn in 1794 for £ 20. it appeared that the Note had a ed. receipt 
stan^ only, instead of a ed, note stamp : but notwithstanding an obgec* 
tion taken to the Note on this ground, a verdict was given B>r the Plain- 
tiff*. On a rule msi for a new trial, the Court held the stamp insuf- 
ficient, and made the rule absolute. Sir J. Mansfield, C. J. who deli- 
vered the opinion of the Court, observing " That the 37 Geo. DI. c. 136. 
was a clear legislative dedaradon that it is not sufficient that a certain 
sum (^ money be paid on the instruments which are the sulject of taxaA 
Uoo, but the stamp used must he of the proper denomination.''] 

[2] By 37 Geo. III. c. 136. § 5. (incorporaied with 48 Geo. in. c 
149. by ^ 3. and 8. of that Act) after reciting that pait of Si Geo. IIL 
c. 25. j 19. which declares that it shall not be lawRil ibr the Commis* 
tiooers to stamp any vellum, &c. after any Bill, &c. is written thereoUf 
it is enacted, ^ That it sfaaU and may be lawful for any person or per- 
fODs who shall be the holder or headers of any BiU of Exchange, Pro- 
missory Note, or other Note, Draught, or Order, made after the passing 
of that Act, and liaWe to any stamp duty by virtqe of the said recited 

Act, 
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equal or superior value to diat required by law, be 
properly stamped ; upon payment of the duty arid 
40s. penalty, if brought to the Commissioners of 
stamps for that purpose, before it has become pay- 
able ; and upon payment of the duty and ten pounds 

Act^ which shall be stamped with a stamp of a different denomiQation 
than is required by the said Act, if the same shaU be of equal or superior 
value to the stamp required, to produce the same, or cause the saine to 
be produced, within the respective times thereinafter mentioned, to the 
Commissioners appointed to manage the said Duties, at the head office 
of stamps in Middlesex, or to such officer or officers as the said Com- 
missioners, or the major part of them, shall, by writing under their 
hands, appoint for such purpose; and it shall and may be lawfid for 
such Commissioners to direct the proper officer or officers, and such 
officer or officers, is and are hereby required, upon payment of the duty 
payable on such vellum, parchment, or paper, by the said recited Act, 
and sueh penalty as is thereinafter mentioned, over and above the said 
duty, to mark or stamp such Bill of Exchange, Promissory Note, or 
otlier Note, Draught, or Order, with the proper mark or stam{), and to 
give a receipt for the duty and penalty so paid, on the tack of such Bill 
of Exchange, Promissory Note, or other Note, Draught, or Order, so 
stamped; and every such Bill of Exchange, Promissory Note, or other 
Note, Draught, or Order, so stamped, shall have, and be deemed of, the 
like force and validity in the law, as if the same had been duly 8tamped| 
according to the directions of the said recited Act ; and all and every 
person or persons procuring- such Bill of Exchange, Promissory Note, 
or other Note, Draught, or Order, to be stamped as directed by this 
Act, shall be, and is and are hereby indemnified, freed, and discharged,' 
fh)m and ag^nst all jtenalties and forfeitures incurred, by reason of such 
Bill of Exchange, Promissory Note, or other Note, Draught, or Order, 
not having been duly stamped, according to the directions of the said 
Act. 

And by § 6. it is enacted, that if any such Bill of Exchange, Promis- 
sory Note, or other Note, Draught, or Order, shall be produced to the 
eaid Commissioners before the same shall be Jjayable, according to the 
tenor and effect thereof, the same shall be stamped, on payment of the 
ssdd duty, and the penalty of 4oj.; but in case such Bill of Exchange^ 
Promissory Note, or other Note, Draught; or Order, shall be payable, 
according to the tenor and effect thereof, before the production thereoF 
to the said-Commissioners, for the purpose before mentioned, then the 
same shall not be stamped, unless on payment of the duty, and the suhi 
of tea pounds for the said penalty, 

.:. - . penalty.- 
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penalty, if brought, not until after it has become 
payable.] 

Hie paper, kc. on which a Bill or Note is ^mt- 
ten, (though it might formerly have been stampeSl 
at ahy time, oil paying a penalty) ought not imw, 
excepting in the case above mentioned, to be 
stamped after it is issued ; but if it is, the (tf) court 
will allow no evidence to prove when it was stamped, 
at least against a person who might not know but 
that it was stamped when it was issued. 

Notts payable to tlie Bearer on demand for any 
sum not exceeding £ 2. 2s. and duly stamped, ac- 
cording to the foregoing schedule, [ 1 ] may be re- 
issued 

Co) Wright V. Rfley, Peake 173. In an action by the Indorsee of a 
iSi dated 9th September, 179I9 the Bill when produced appeared to be 
properly stamped, but the Defendant proved that it was not stamped 
uadl some time after it was drawn ; Lord Kenyon, however, held, 
^ That thou^ the Commissioners might have exceeded their authority 
in stamping it against the positive directions of the Act, it became a valid 
sistnmient when stamped, and a judge at nisi prius could not inquire 
how, and at what time, it was stamped ; that great inconvenicfnce might 
arise, and a great check might be put upon paper credit, if the objectioa 
were allowed, because it would be in^x)ssible for a man taking a Bill ia 
die ordinary course of business to know whether it was stamped before 
it was made. The PlaintifFhad^a verdict. 

[1] By 48 Ceo. HI. c. 149. ^ 13. It is enacted, that from and after 
die lOth day of October, I8O8, it shall be lawful for any banker or 
bankers, or other person or persons, who shall have made and issued 
any Promissory Notes, for the payment to the Bearer on demand, of any 
sum of money not exceeding ;^ 2. 2j. each, duly stamped, according to 
die directions of that Act, to re-issue the same, from time to time, after 
payment thereof, as often as he, she, or they, shall think fit, without 
being liable to pay any further duty in respect thereof; and it shall also 
be lawful for any banker or bankers, or other person or persons, who 
shall have made and issued any Promissory Notes for the payment to the 
Bearer on demand, of any sum of money exceeding £ 2. 2j. ^nd not 
eKceedii^^loo. each, duly stamped, according to the directions of 
that Act, fiom time to time, after the payment thereof, and within the 
tarn gf three years from the date thereof, bat not afterwardsy to re-issue 

any 
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issued indefinitely after payment without a new 
stamp; and Notes payable to the Bearer on de- 
mand for any sum exceeding £2. ts. and not ex- 
ceeding ,36100. and duly stamped, according to that 
schedule, [ l ] may be re-issued after payment with- 
out a new stamp, for the term of three years from 
their respective dates. 

[Notes re-issuable for a limited period must 

any such Promissory Notes, without being liable to pay any further duty 
in respect thereof: and that all Promissory Notes, for the payment to 
the Bearer on demand, of any sum of money not exceeding £2, 2j. each» 
whicli shall have been actually, and bona iido issued, and in circulatioD 
before, or upon the said loth day of October, 1808, duly stamped, ac- 
cording to 44 Geo. ni. c. 98., and which shall be then re-issuable, with- 
in the intent and meaning of that Act, shall, if the same shall bear date 
before or upon the 25th day of June, 1806, continue to be re-issuable until 
die expiration of thiec years from the date thereof respectively, but not 
afterwards ; in such and the same manner as if this Act had not been 
made ; and if the same shall bear date after the said 25tl\ day of June, 
1806, then tl\e same shall continue to be re-issuable until the S4th day of 
June, 1809, inclusive, but not afterwards; and all Promissory Notes, for 
the payment to the Bearer on demand, of any sum of money exceeding 
£2. 2j., which shall have been actually and bona fide issued, and in circula* 
tion, before or upon the loth day of Oct. I8O8, duly stamped, according 
to the said Act of the 44 Geo. III. c. 98., and wliich shall be then r«. 
issuable within the intent and meaning of that Act, shall continue re- 
issuable until the expiration of fliree years from the date thereof respec- 
tively, but not after^vard8, in such and the same manner as if this Act 
had not been made ; and every such Promissory Note, hereby allowed 
to be re-issued, after the payment thereof, shall, from time to time, after 
the ne-issuing of the same, be as good and valid, and as available in the 
law, to all intents and purposes, as it was upon the first issuing, and 
before any payment thereof; and if any banker or bankers, or other 
person or persons, shall at any time after the said loth day of October, 
issue, or cause to be issued, for the first time, any Promissory Note for 
the payment of money to the Bearer on demand, hearing date 'before 
or upon that day, he, she, or they, shall for every such offence forfeit 
the sum of ^50. 

And see $ 17. Enacting, that re-issuable Notes shall not be issued by 
bankers or others (excepting the Gov. and Comp. of the Bank of Eng- 
land, the Bank of Scotland, the Royal Bank of Scotland, and the British 
linen Company) without licences, for that purpose. See also ^ 18, 19> 
and 20, respecting such licences. 

f 1] Vide 48 Geo. 111. c 149. f 13. ante. p. 39. n. [1] 

be 
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be [1] cancelled on payment,' after the expiration 
of that period ; and Notes and Bills not re-issuable, 
must be [ 1 ] cancelled imm^idiately on payment : 
and the re-is»uing the former after the expiration 
of such period, or the re-i^suing the latter after 
payment, or the not duly cancelling either, will 
subject the party offending to a [1] penalty of £50. 
and the ^Sirty re-issuing the same, to the original 
duty, for each time that the Note or Bill has been 
so unduly re-issued: and the party knowingly 
receiving or taking a Note or Bill so unduly re- 
issued, will be Ql] liable to a penalty of fi^20,] 

ABiU 

. [i] By 48 Geo. IH. c. 149. § 14. It isenacted, tha| from and after 
the passing of this Act, all Promissory Notes, allowed to be re-issued by 
the said Act of the 44 Geo. HI. c. 98.'or by this Art, for the term of 
. three years from the date theix'of , but not after^vards, shall,^ upon the 
.payment thereof, at any time after the.e;spiration of three years from 
the date thereof, and all Promisiory Notes hereby allowed to be re- 
issued until the 24th day of June, 1809, inclusive, but not afterwards, 
shall, upon the payment thereof, at any time after the said 24th day of 
June, 1809, and all Promissory Notes, Bills of Exchange, Draughts, or 
Orders for money, not allowed to be re-isSued, shall, upoi^ any payment 
therepf, respectively be deemed and taken to be thereupon wholly dis- 
chargedi vacated, and satisfied, and shall be no longer negotiable or 
Available in any manner whatsoever, but shall be forthwith cancelled by 
the person or persons paying die sanie ; and if any person or persons 
shall re-issue, or cause or permit to be re-issued, any Promissory Not^, 
80 allowed to be re-issued as aforesfdd, at any time after the expiration 
of the term or period allowed for that purpose ; or if any person or per- 
sons shall re-issue, or cause, or peimit to be re-issu^, any Promissory 
Note, Bill of Exchange, Draught, or Order for money, not allowed to 
be re-issued, at any time after the payment thereof; or if any person or 
persons, paying, or causing to be paid, any such Note, Bill, Draught, or 
Order, as aforesaid, shall refuse or neglect to cancel the same, according 
to the directions of this Act; then, and in either of those cases, the per- 
son pr persons so offending^ shall, for every such offence, forfeit the sum 
of ^£50.; and in case of any such Note, Bill, Draught, or Order, being 
rcitsned* contrary to the intent and meaning of this Act, the person of 
persons r64t9uing the same, or causing, or pennitting the same to be 

re-issued. 
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' A Bill (rt) payable at sight is not to be const* 
dered as a Hill payable on demand. 

If a Bill or Note is s^tei'^d (tliough by consent 
of all parties) after it has once issued, or after the 
time when it was originally payable, it (i) re^ 

quireii 

re-'iRsued, sliall also be answerable and accountable to his M^est^y hit 
heirs, and successors, for a further duty, in respect of every such Noie^ 
Bill, Draught, or Order, of such and the same amount as would have 
been chargeable thereon, in case the same had been then issued for the 
first time, and so from time to time as often as the same shall be so iv* 
issued; which further duty shall and may be sued for, aod recovered 
accordingly, as a debt to His Majesty, his heirs, and successors ; and if 
any person or persons shall receive or take any such Note, Bill, Drang^ 
or Order, in payment of, or as a security for, the sum therein expressed* 
knowing the same to be rc-issued contrary to the intent and meaning of 
this Acty he, she, or they, shall, for every such ofience, fbrieit the ran 

(a) J. Anson t. Thomas, B. R. T. 24 Geo. III. In an actioo on ab 
Inland Bill, the question was, whether it was included under an excqpu' 
tion in the Stamp Act of 23 Geo. III. c. 49. § 4. in fevour of Bills jte^- 
able on demand ; and the Court held it was not, and Buller J. mentioni^d 
a case before Willes, C. J. in London, in which a jury of merchants wte 
of opinion that the usual days of grace were to fce allowed on BiUi 
payable at sight. 

{b) Wilson V. Justice, before Lord Kenyon, sittings after MichM* 
mas Term, 179G. A Bill payable originally nine months after date^ 
was, by consent of all parties, a fortnight after it had been ifi the hands 
of the Payee, made payable 12 months after date ; and Lord KcnycAi 
held that the alteration made a new stamp necessary, and nonsuited tbe 
Plaintiff. 

Bowman v. Nicoll, 5 Term Rep. 537. A Bill was dated fid Seift. 
and payable 21 days after date: while it was in the hands of the Drawer, 
it was altered with the consent of the Acceptor to 51 days : on the Soth ' 
of September it was again altered to 21 days: but the date was broo^t 
forward to tlic 14th of September, after which it was negotiated, and an 
action brought upon it against the Acceptor \ Lord Kcnyon said) that 
every alteration in an instrument requiring a stamp, made a netu 
stamp necessary, and nonsuited the Plaintiff*; upon a rule nisi for a 
new trial, it was urged that there was a distinction between an alter- 
ation made after the negotiation of a Bill, and an alteration made 
before^ and that in the latter case the whole might be considered as one 
transaction \ but the Court said, that as the operation of the BiU as it 

originally 
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quires a new stamp. [[Provided such alterattion be 
in a material part of the Bill ot Note.] 
. £A material alteration indeed made (even by a 
f 1] mere stranger) after the negotiation of a Bill or 
Note, [1] will altogether vacate it ; and the Bill or 
Note in its altered state, will (independently of the 
stamp laws) be wholly invalid, excepting as betweetl 
the parties consenting to such alteration.] 

f Arid eveh a$ between them, the Bill or Note, by 
tile existing stamp laws, will be wholly unavailable 
in law or in feqiiity : for such alteration is in eiffecti 
the drawing or making of a new Bill or Note j and 
renders a new stanip necessary ; but the Cdmmis- 
sioners of stamps have [2] no authority to impose 

tniginally stood was quite spent when the last alteration was made, that 
alteration made it a new and distinct transaction between the parties, 
and therefore that there should have been a new stamp ; and the nonsuit 
wa« confirmed. 

[l] Master V.Miller, 4 Tenh kep. 320. 2H.BI. 141. in an action by 
Indorsees against thie Acceptor of a Bill, payable tliree months after date, 
io ttrilkinson and Cooke, the declaration had one count upon the Bill as 
Sated the 20th March, and another as dated the 26th March. The jury 
loohd a special verdict stating, that the Bill was drawn and dated the 
S6th March ; that it was accebted ; and that afterwards, and whilst it 
remained in the hands of Wuldnson and Cooke, the date was altered 
from the !26th to the 20th March, without the Defendant's knowledge, 
and by some person unknown to the jury. That after such alterationi 
h was indorsed, for a valuable cbnsideratiori, by Wilkinson and Cooke^ 
to the Plaintiiars. After two arguments. Lord Kehybn, Ashhurst, and 
Grose, Js. held that the alteration; though by a sti-anger, vacated the 
Kn : Builer, J. differed : but on error, the whole Court was so tlear, 
that it was vacated, that they would not hear a second argument^ and 
Judgment for the Defendant to afEnricd. See Henfrce v. Brdmley, 
6 fiast. Rep. 309. 

[2] See 31 Geo. HI. c. 25. § 19. aiite. p. 25. n. [l] inc6ip6i^6d with 
4A Geo. III. c. 149. J J 3. 8. The wording of th6 Si Geo. ill. c. S5f, h 
•0 strong, that it would seem thai the Commissioii^ have no auti^piity 
to impose a new^itip upon the bill 6r Nbte eveh befbr^ the alteratioh 
is oiade. 

4 asitamp 
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a stamp on paper, &c. on ^vhich a Bill or Note has 
been made ; it is clear therefore that it cannot be 
stamped ctjler the alteration has been made, even if 
it can before*'] 

[Altering the [l] date, or sum, or [1] time for 
payment, mentioned in a Bill or Note ; or inserting 
words, rendering a Bill or Note [2] negotiable^ 
which was not so originally j or inserting words in a 
Bill or Note originally expressed to be for value 
received generally, stating such value to have been 
received on a [S] particular account, will render a 
new stamp necessary.] 

[But inserting words specifying merely [4] where 

[l] See Wilson v. Justice, and Bowman v. Nicoll, ante, and Cardwell 
V. Martip, infra. As to acceptances varying from the tenor of the Bili, 
See Chapter ni. 

[2] See Kershaw v. Cox, post p. AS. n. [l] In Knill v. Williams, 
10 East's Rep. 437. Le Blanc, J. said, that Kershaw and Cox could 
only be supported on the ground that the alteration was merely the cor- 
rection of a mistake, for the alteration was a very material one* 

[s] Knill V. Williams. 10 East. Rep. 431. This was an action on a 
Note, by which, nine months after date, the Defendant promised to pay 
to the Plaintiff, or Order, ,f lOO. for value receivtdf for the good-wili of 
the lease and trade of Mr, F, Knill, deceased. It appeared at the trial 
before Le Blanc, J. at Hereford, that the words in Italics were added, by 
copsent of both parties, on the day after the Note had been signed and 
delivered to the Plaintiff, without any new stamp being impressed upoa 
it ; upon this the Plaintiff was nonsuited, and on a rule nisi to set aside 
this nonsuit, the whole Court held that the alteration was material, and 
therefore discharged the rule. 

[4] Trapp V. Speai-man. s Esp. N. P. C. 57. In an action on a Bill 
by an Indorsee against the Acceptor, the defence was, that the Bill had 
been altered, by the insertion of the words, " When due, at the Croaa 
Keys, Black Friars Road." But Lord Kenyon held that the alteration 
was immaterial ; and the Plaintiffhad a verdict. 

Marson v« Pedt. 1 Campb. N.P.C. 82. n. Indorsee against Acceptor of 
a Bill : after acceptance, the Drawer, without the consent or knowledge 
of the Defendant, wrote under his name, Frescott an4 Co. Lord Elieo* 
V>rough held it immaterial. 

th« 
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the Bill or Note is to be payable ; or even inserting 
material words, if [1] in furtherance of the original 
intention of the parties, who had qjpitted such 
words by mistake, will not] 

[If two persons exchange acceptances, and before 
they pass them away, alter the dates, new stamps [2] 
are necessary ; for the exchange of acceptances is 
^ negotiation of each Bill.] 

[l] Kershaw v. Cox. 3 Esp* N. P. €• 246. In an action on a Bill, it 
appeal that the Defendant, who was the Payee, had indorsed the Bill 
to one K«, by whom it was passed to the Plaintiffs ; that they^ on dis« 
covering that the words, " or Order," had been omitted, returned it the 
dayafter it was drawn,and the Drawer,withthe consent of the Defendant, 
then inserted those words. Le Blanc, J. held that no new stamp was 
necessary ; that tliis was not a new instrument, as in Bowman v. Nicoll, 
but merely a correction of a mistake, and in furtherance of the original 
intention of the parties ; and the Plaintiffs had a verdict. A new trial 
was afterwards moved for, but the Court refused a rule. See 10 East. 
Rep. 4S7. 

[2] Cardwell v. Martin. 9 East. Rep. \ 90. On the 3rd of June, 1B07, 
the Defendant and Giles and Co. exchanged acceptances ; on the 
23rd before either of the Bills had been passed away, they altered the 
dates to the 23rd; the Bills were payable at a certain period after date. 
Lord Ellenborough thought a new stamp necessary, and nonsuited the 
Plaintiff*, with liberty to move to set aside the nonsuit: on motion ac- 
cordingly, the whole Court thought that the exchange of acceptances 
was a negotiation of each Bill, and that the subsequent alteration ren- 
dered a new stamp necessary. Rule refused. 

N. Each Bill was payable to the Drawer's order, and the Plaintiff was 
a bona fide Indorsee. 
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CAP. II 






Of the Transfer of Bills and Notes. 

Bills or Notes payable to Order, or to Bearter^ 
or containing any ivords to make them assign^dkley 
may be assigned so as to give the assignee a rig^t 
upon the Bill or Note against all the antecedent 
parties ; and Bills or Notes containing no words to 
make them assignable may be assigned so as to |^yjB 
the assignee a right upon them against the assign* 
or, but (a) not so as to give him a right agaiijst any 
of the antecedent parties. 

Bills and Notes are assigned either by delivery 
only, or by indorsement and delivqiy. Bills .^rid 
Notes payable to order are assignable by the Mt^ 
mode only; Bills and Notes payable to Bearer, 
and Bills and Notes Qriginally payable to prdeTy 



(a) Hill V. Lewis. Salk. 132. Moor drew one Note payable to the 
Defendant, or his order, and another payable to him generally, without 
any words to make it assignable : the Defendant indorsed them to Zouch, 
and Zouch to the Plaintiff; the first objection was that the Plaintiff ha4 
been guilty of laches, but the Jury thought he had not : and it was then 
urged that the second Note was not assignable ; and Holt, C. J. agreed 
that the indorsement of this note did not make him that drew it charge, 
able to the Indorsee, for the words " or to his order^^ give authority to 
assign it by indorsement ; but the indorsement of a Note which has not 
^ese words is good so as to make the Indorser chargeabk to the 
Indorsee. 

and 
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n^ad }ndorse4, as (a) they ipfty be, ^ is to h^ pey. 
5|ble tQ tl\e Beaxer, ty either. 

0» a trjtnsfey Uy delivery, tlie person aaajdng it 
ceases to (i) be a party to the Bill or Note $ on a 
tirfuig^ by ui(Jor»enDbeOt> he (<:) is to ill itxtefnts atid 
puiyo^s ft pew Drawer. 

Upon Billp and Notes fpr the payment of Ie$8 
than £$^ t^ indorsei^eut (d) must h^ attested by 
<ine subscribing witness. 

No particular (e) words are essential to an in- 
4of8empnt ; the mere signature (/) of the Indorser 
is in general sufficient. 

But the indorsement of a Bill or Note for the 
payment of less than five pounds must (^) mention 
the naipe and place of at^ode of the Indpr^i&e, and 
bear date at or before the time of making it. 

An indorsement which mentions tlie name of tlie 
person in whose favour it is made, is called a full 
indorsement, an indorsement which does not, 9, 
blank one, 

(ii) See pott p. 48. 

(^) Vide Ld. Raym. 442. T74. 9£9» 9S0. 13 Mod. 20s. 241. 408. 

|»17. 521. Salk. 124. 128.— « Salk. 68. C0IQbv57. 

(c) Smallwood v. Vernon. Sir. 478. In an action against the Indorser 
of a Note, the declaration suted that he became chargeable according 
to the tenor of the Indorsement : and it was objected that the indorsed 
rocDt might appoint the payment at a time difiei^nt from that mentioned 
is the Note; sed per cur. if it did, it would charge the Indorser, for 
every indorsement is the same as making a new Note. Vide 2 Show. 
501. Comb. 82. Skinn. £$69 256. 342. 411. 8 Mod. 87. 12 Mod. 36^ 
liL Raym. 181. 444. 744. Salk. 125. 18d» iss. s Salk. 68. Str. 442, 
479. lAtk.282. 2Atk.l82. Burr. «70. 675. DougL6ls. 

(W) Vide 17th Oeo. HI. c. so: $ 1. ante p. 5. 

(r) Vide Hok. 1 17. Ld. Raym. 176. 810. 

(/) Vide 12 Mod. 192. S44. 5alk. 126. 128. ISO. IxLR^ym. 444^ 

(jf) Vide 17 Cep, lU. c. so. f 1. ante p.' 5* 

' A> blank 
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A blank indorsement, so long as it continues^ 
blank, makes a Bill or Note payable to. the (a) 
Bearer, but the holder may write over it what he 
pleases. 

[And the holder, by writing over the indorse- 
nient, directing the money to be paid to par- 
ticular persons, does [ 1 ] not become an Indorser.] 

As long however as the first indorsement con- 
tinues blank, the (6) Bill or Note as against the 



(/i) Peacock v. Rhodes. Dougl. 61 1—633. A Bill was drawn by the 
Defendant, payable to Ingham or Order, Ingham indorsed it in blaiikf 
after which it was stolen ; the Plaintiff took it bona fidey and paid a 
valuable consideration for it, and acceptance and payment being Teliiied» 
gave notice to the Defendant and brought this action. A case vas.re* 
ser\'ed for the opinion of the Court, and it was contended that thb Bill 
was not to be considered as payable to Bearer, and that the Plaintiff had 
no better right upon it than the person of whom he took it ; liot the 
Court siud there was no difference between a Note indorsed in Uaxdc, 
and one payable to Bearer, and the Plaintiff"had judgment. Frandft t. 
Mott. N. P. before Ld. Mansfield, cited Dougl. 612. was a similar casCt 
and the Attorney Greneral, who was for the Defendant, after attempting 
unsuccessfully to shew that the Plaintiff >t«tf«it; the Bill was obtained un- 
fairly, gave up the cause. ^ . 

[i] Vincent and another v. Horlock andanotlier 1 Campb.N.P.C.44«. 
In an action against the Defendants as Indorsers of a Bill, it appeared that 
the Payee had indorsed it in blank to the Defendants, and that they had 
written over the Payee's signature, " Pay the contents to Vincent and. 
Co." Lord Ellenborough was clearly of opinion that this was not an 
indorsement by the Defendants ; and the Plaintiffs were nonsuited. ; ;,'' .: 

(b) Smith V. Clarke, Peake 225. A Bill was indorsed in blank by the . 
Payee, and after some other indorsements was indorsed to Jackson or 
Order; Jackson sent it to Muir and Atkinson, but did not indorse itp 
and Muir and Atkinson discounted it with the Plaintiffs : the Plaintiff, 
struck out all the indorsements except the first, which continued blapk. 
This was an action against the Acceptor, and it was objectedf th&t the 
Plaintiffs could not recover without an indorsement by Jackson ; but .« 
Ld. Kenyon held otherwise, and the Plaintiffs recovered. . The Plain* 
tiffs afterwards proved that Jackson desired Muir and Atkinson to dit« 
count this Bill, but Ld. Kenyon thought the PlainlifPs case made out 
without this evidence. , , ., . 

Payee^ 
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Payee, the Drawer, and Acceptor, is assignable fiy 
mere delivery, notwithstanding it may have upon 
it subsequent full indorsements. 

A fidl indorsement may restrain the negotiabi- 
lity of a Bill or Note. 

An indorsement is restrictive, which either has 
express words making it so, or is made in favour of 
a person who cannot make a transfer. 

Thus an indorsement in these words, " pay the 
*^ contents to I. S. only," " to I. S. (a) for my use;'* 
or (at least when addressed to the Drawee) (b) " the 
within must be credited to L S.'* is restrictive. 

[But an indorsement in these words, " Pay the 

{a) P. Wilmot, J. Burr. 1227. Blackst. 290. The payee may check 
the currency of a Bill or Note by giving a bare authority to receive the 
money ; as " Pay to A. for my use ;" and per Lord Hardwicke in Sne^ 
V. Prescott^ 1 AtL 249. Bills and Notes are frequently indorsed in this 
manner, ** Pray pay the money to my use," in order to prevent their 
being filled up with such an indorsement as passes the interest* 

{b) Ancher v. Bank of England, Dougl. 615. €37. A Bill was dra^^ 
by the Plaintiffs upon Glaus Ueide and Co. payable to Jens Moestue or 
order. Moestue indorsed it to this effect, << The within must be cre« 
dited to Captain M. L. Dahl, value in account," and sent it to Claus 
Heide and Co. who credited Dahl for the amount, and gave notice to 
Dahl and the PlaintiiFs that they liad done so ; an indorsement by Dahl 
was afterwards forged upon the Bill, and the Bank discounted it. Claus 
Heide and Co. having become insolvent, Fulgberg paid it, for the ho- 
nour of the Plaintiffs, and upon the ground that the indorsement had 
restrained the negotiabihty of the Bill, they brought an action for mo- 
ney had and received against the Bank: Lord Mansfield directed a non- 
suit, but upon a rule to shew cause why there should not be a new trial, 
and cause shewn. Lord Mansfield, WiUes and Ashhuist, Js. thought 
the indorsement restrictive, and that the Plaintiffs were intitled to re- 
cover; but Buller, J. thought otherwise; upon which Lord Mansfield 
said, the whole turned on the question, whether the Bill continued nego* 
liable ? and if they altered their opinion, they would nx^ntlon the case 
again ; but it never was mentioned afterwards, and upon a new trial 
Lord MskoiA^ld directed the jury to find for the Plaiaiitic), which they 
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contents d the Bill U> I. S. being psit of thd 
consideration in a certaoi deed of assignmeiit, exe^ 
cuted by the said I. S. to the indorser and others^'' 
is [13 not restrictive,] 

And the (a) mere omission of words to give a 
power c^ t];ansfer, will not make an indoFsement 
restrictive, 

A restrictive indorsement precludes the person' 
in -whose favour it is made from making a transfer 
90 as to give a right of action against either the 
person making it, or any of the antecedent partiaty 

[1] R. Potts V. Reed. 6. Esp. N. P. C. 57. 

(a) Moore v. Mannings. Com. 31 1. A Note was drawn by the Dc- 
llmdant payable to Statham or order; Statham indorsed it to Wither- 
heady but did not add ^< or to his order,'' and Witherhead ittdmised it 
to the FlaintiF. The Defendant contended, that as there were no tx» 
press words to authorize Witherhead to assign it, he had oa nch. 
power, but the v^le Court resolved, that as the Bill was at first assigiw 
able by Statham as being payable to him or order, and as all StathamS 
interest was transferred to Witherhead, the right of assigning it waa 
transfirrred also, apd the I4aintiff had judgment. 

Acheson v. Fountain. Str. 557. Bull. N. P. S75. A Bill was payafab 
to AbercroiHbie or order, and he indorsed it thus, ** Pray pay die 
contents to Louisa Acheson.'' This being stated in the dedaratioB as 
an indorsement to Acheson or order, it was objected that it was a fatal 
variance; but upon consideration the whole Court was of opoHOA 
against the objection, because this was the legal import of the indorae- 
ment, and Louisa Acheson was authorized by it to make an indonemeaft 
over. 

Edie V. Jast India Company, Blackst. 995. Burr, iai-6. A F^Kign 
Bill drawn upon the East India Company was payaUe to CasapbeU or 
order; Campbell indorsed it to Ogilby, but did not insert the words 
** or order," or any similar words in the indorsement ; Ogilby in- 
dorsed it to the Plaintiffs. It was insisted, that under the indorseiiiefit 
to Ogilby he had no authority to indorse it over, and upon that grouad' 
the jury found for the Defendants ; but upon a rule to -shew cause why 
there should not be a new trial, and cause shewn, the Court was clears 
that as the Bill was originally in its nature negotiable, it coatiimed ao 
in the hands of Ogilby, and that his indorsement was good; and a new 
trial was granted. 

4 and 
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And (where the re»frictioa is expressed upon the 
Bill or Note,) («) from retaining a payment to their 
prejudice. 

An (i) indorsement cannot be made for the 
transfer of less than the fuH sum appearing to be 
due upon the Bill or Note. 

A transfer by indorsement will convey n'o title, 
except against the person making it, unless it is 
made by him who has a right to make the tifsmsfer: 
a transfer by delivery, may. 

Therefiare in case of a loss by theft or accident, 
if tlie Bill or Note be assignable by mere delivery, 
the thief or finder may (c) confer a title by trans- 

rerring 

(/i) Vide Ancher v. Bank of England, ante p. 49. note (^). 

[i) Hawkins v. Cardy, Ld. Raym. 360. Garth. 466. is Mod. 21 S. 
Salk. €3. In an action upon a Bill di-awn by the Defendant for ^46, 1 9j« 
payable to Blackman or order, the declaration stated that Blackman in- 
dorsed >C43. 4 J. of it to the PlaindfT; the Defendant pleaded an insuf- 
ficient plea, upon which the Plaintiff demun*ed, but the whble Comt 
hi^ld the declaration bad, because the Bill could not be indorsed for less 
than all the nioncy due thereon, and the Waintiff discontinued his ac^ 
Hon. And per Gould, J. in Johnson y. Kennion, 2 Wils. 262. where 
the Drawer of a Bill has paid part, you may indorse it over for the re- 
sidue; otherwise not, because rt would subject him to a variety of ac- 
tions. 

(e) Anon. Ld. Ra^*m. 7S«. Salk. 126. 3 Saik. 71. B. Itist a Bank BiD 
payable to A. or Bcartrr ; C. found it, and assigned it fpr a vahiable 
consideration to D. who got a new Bill for it from the Bank. 'Trover 
was then brought against D. for the first BiJU k«t by Holt, C. J. ^ th^ 
action will not lie against hlvt, because he took it for a valuable consi- 
deration, though it wouki against C. as he had no title; but payihtfnt to 
C. MTOuld have indemnified the H;ink." 

Miller v. Race. Burr. 452. A Bank Note payable to Wm. Finney, or 
Bearer, was stolen out of the mail in the night of the i lih of Deceniber^ 
1756, and on the 12th came to the hands of the Plaintiff for a fuH and 
valuable consideration^ in the nsuai course of his business} and without 
any knowledge that it had been taken out of the mail ; he afterwards 
presented it at the Bank for payment, and the Defendant, being one of 
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lerring it ; if it be not assignable otherwise thaa 
by indorsement he (a) cannot. 

The right to transfer a Bill or Note, is in the 

the clerks, stopped it} upon which an action of trover was bron^t ; and 
upon a case reserved upon the point, whether the Plaintiff had a suffi- 
cient property in the Note to entitle him to recover, the Court was clear 
in opinion that he had, and that the action was well brought. [Vide 
L^wspn and others v. Weston and others. 4 £sp. N.P. C. se^ 

Grant v. Vaughan, Burr. 1516. Vaughan gave Bicknell a Draught 
upon his banker, payable to ^ Ship Fortune, or Bearer,'' Bickndl kwt 
it, and the Plaintiff afterwards took it, bona fide, in the course of trade, 
and paid a valuable consideration for it : The banker refused to pay it, 
upon which the Plaintiff brought this action against Vaughan. Lord 
Mansfield left it to the jury to consider, first, whether the Plaintiff came 
to the possession of the Bill fairly and bona fide ; and 2dly, whether 
such Praught was in fact and practice negotiable ; and the jury found 
for the Defendant: but upon an application for a new trial, and cause 
shewn against it, the Court was clear that the second point ought not to 
have been left to the jury, because it was clear that such Draughts were 
negotiable, and if the jury thought the Plaintiff took the Note fairly 
and bona fide, of which there appealed to be no doubt, he was entitled 
to recover. A new trial was accordingly granted, in which the Plain- 
tiff recovered the money. Peacock v« Rhodes, Dougl. 611. 633. ante 
page 48. note {ay 

By 9 and lO W. III. c. 17. $ 3. << If any inland Bill be lost, or mis- 
carry within the time limited for its payment, the drawer shall, on 
security given upon request to indemnify^ him if such Bill shall be 
found again, give another Bill of the same tenor with the first.'' And 
it should seem that the equity of this statute would comprdiend indorses 
ments also, and that the s and 4 Anne, c. 9. (which ^ves the like ret 
medies upon Notes as were then in use on inland Bills) would extend 
it to Notes. 

[See W;almsley v. Child, 1 Ves. Sen. 341. and see poet ch^. ▼. in 
what cases an action may be maintained, where a Bill or Note has been 
lost.] 

{a) In this case, however, it is advisable for the loser, in order to 
guard agcunst the forgery of his indorsement, to give immediate notice 
of the loss to all the antecedent parties^ and if payment has been made 
befoi-e such notice could be given, to apprise the Payee thereof without 
dday. 

[See the case of Smith and another v. Shepherd. Chitty on Bills, &c. 
112. n.] 

Paj:ee, 
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Payee^ or in the person to whom it has been trans^^^ 
ferred from him. 

£And if a Bill or Note be deposited with a 
banker for a particular purpose, indorsed so as to 
give him the right to ti'ansier it, and he [1, 2] ne- 
gotiate, or [2 j pledge it; such negotiation or pledg- 
ing, 

[i] Bolton ▼. Poller. 1 Bos. and PoIL 559* Forbes and Gregorys 
traders in London, were also partners in the house of Caldwell and Co« 
in livorpooL Bolton dealt with Caldwell and Co. and they prevailed 
with the house in London to let him make his Bills payaUe there : 
Beaton kept no accoimt but with the house in Liverpool ; and they 
kept the account with the house in London : and the payments on BoI« 
ttm's BiUs, when made, were carried by the house in London to their 
accoimt with the house in Liverpool ; and by the house at Liverpool 
to tbeir account with Bolton. In Feb. 1 79S» he accepted Bills payable 
at the house in London, to the value of ^f 19,702.; and to enable the 
liverpocrf house to provide for their payment, he indorsed to them 
(among other Bills) a Bill for ^^4000. and another for ^^398. These 
two Bills, they remitted generally, widi many others, to Forbes and Gre- 
gory, to whom they were considerably indebted ; but before die latter 
Bffl anived, both houses became bankrupt. The acceptances were pay* 
aUe before the indorsed Bills. Bolton was obliged to pay all his own 
accqitances ; and the assignees of Forbes and Gregory having refiised 
to deliver up these Bills, he brought trover for them. A special verdict 
was foond : and after two arguments, the Court were unanimously of 
opinion, that the assignees were entided to keep the BiUs. They ad- 
mitted, that as Forbes and Gregory were partners in the Liverpool 
house, they were to be considered as privy to the fact that the Bills 
had been indorsed to that house to enable it to provide for Bolton's 
acceptances; but they held that the application which had been 
made of these Bills, was the very thing which Bolton intended.; and 
diat therefore the privity of the London house in the agreement made 
between him and the house at Liverpool, could have no e^ect on the 
transacdon, which, aj betttveen the tuvo houses j had undoubtedly changed 
the property in the Bills : that for die purpose of providing fbfr 
Bolton's acceptances, the house at Liverpool was intided to deal with 
the Bills as it thought fit ; that they had therefore a right to remit them 
to Forbes and Gregory; and as they were indebted to Forbes and Gre- 
gory in more than the amount, the assignees of Forbes and Gregory 
were intitled to keep them. Judgment for the Defendants. 

[2] Collins V. Martin. 1 Bos. and PulL 648. The Plaintiff sem l^Ik 
isdorsed in blank to Messrs. Nighjdngales, to receive the money ui on 

them: 
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ing, although it may amount to a gross breach a 
trust, and defeat the purpose for which the deposi' 
was made, will be binding on the person who mad 
the deposit; as between him and an innocen 
holder of the Bill or Note.] 

An indorsement by a person of the same namt 
with the person intitled to transfer it is (a) voit 
(except against tlie person indorsing it, and th< 
subsequent indorsers) though the person intitle< 
to transfer it was not particularly described upoi 
the Bill or Note. 



them : they boiTOwed money of the Defendants, and pledged tho 
Bills as a security. They afterwards became bunkrupt, and the Plan 
tiff brought trover for the Bills. There beinp; no evidence that d: 
Defendants knew under what circumstances the Bills had been left wit 
Messrs. N., or how the Plaintiff's account (he being in cash) ittoo 
with them» Eyre, Ch. J. thought the action would not lie, and noi 
auited the Plaintiff. On a irule nisi to set aside tlie nonwiit, it was urg^ 
that though the Messrs. N. might have negotiated the Bills, they coul 
not pledge them: but after consideration, tJie Couit was unanimou 
that they had the power of binding the Plaintiff as well by pledging, 
negotiating the Bills, of which they were enabled to hold themselvi 
out to the world as the absolute owners. Rule discharged. 

(a) Mead v. Young, 4 Term Rep. 28. A Bill payable to Hen 
Davis, or order, was sent by the post, and got into the hands of 
wrong Henry Davis, who indorsed it to the Plaintiff: there was i 
description of Henry Davis in the Bill, or addition to his name, n 
was any fraud imputable to the Plaintiff'. This was an action again 
the acceptor, and on his offering evidence to shew that the Hen 
Davis who indorsed the Bill was not the person in whose favour itw 
drawn, Lord Kenyon was of opinion that the evidence was inadmisj 
ble, and he retained that opinion after cause shewn against an applic 
tion for a new trial ; but Ashhurst, Buller, and Grose, Js. held« th 
unless the indorsement was made by the person to whom the Bill w 
really payable, it was a fbigery, and could confer no title, and tt 
t^refbre it was competent for the Defendant to shew that the pcrw 
who indorsed the Bill was not the person' in whose favour it was tDsnC 
and a new trial was accordingly granted. 





On a Bill or Note payable to A. fer the use of 
B. the (a) right to transfer is in A. 

On a BiU or Note payable to several persms^ not 
in jpartnership, the ri^t to tiaosfer it is in aU col- 
lectively, not (i) in any individually. 

[]But an indorsement of a Bill or Note by one of 
several jpartners, in the partnership name, tliough 
withoirt the consent, or knoidedge, and in frauds 
of the others, [1] will* be binding on the partner- 

i^p, 

(«) Evans y. Cramlington, Garth. 5. 2 VenL S07. Skxnn. 864. A Bill 
wa8 payaUe " to Price or order, for the use of Cahrert," Price io- 
tipned it to Evans, after which an extent issued against Cahreit, and 
the money dae upon it was seized to the use of the King. These £u:ts 
appeatiag upon the pleadings, two points were made upon denrarrer ; 
the one, whether Calvert had such an interest in the money as might 
be extended ; and the other, whether Price had power to indorse the 
m, or whether he had only a bare authority to receive the money for 
tbe use of Calvert ; and the Court of King's Bench, and afterwards the 
BzcbequerChamber, held diat Calvert had not such an interest as couM 
be extended, and that Price had power to indorse the Billy and judg- 
dent was given for the Plaintiff. 

{h) Carvick v. Vickery, Dougl. 2d edit. p. 653. n. 134. A Bill was 
diawn by fiuher and son, who were not partners, payable to their own 
The son alone indorsed it, and upon an action by his indorsee 
the acceptor. Lord Mansfield thought an indorsement by both 
parties essential, and nonsuited the Plaintiff. A new trial however was 
afterwards granted, the Court, after time taken to consider, being of 
opiniotf that- by making the Bill payable to their own order, the father 
and aonhad made themselves partners as to this ti^saction ; but upon 
die aecond trial Lord Mansfield s^d he did not think the question so 
decided as to preclude evidence which was offered, that by the uni- 
ftrSal usage and understanding of all the bankers and merchants in 
London the indorsement was bad, as not being signed by both the 
pa^eeSyaad the jury, una voce, declared that that was the. usage and un- 
demancfing, and without hearing any evidence upon the point they 
fixmd a verdict for the Defendant. 

[l] Swan and others v. Steele and l^ood. 7 East's Rep. 2io. The 
hoose of Wood and Payne carried on, imder the same firm, and at the 
-same coiiDtinrg-teuse, two trades, namely, of wholesale grocers and 
cotton dealers. The Defendant, Steele, was a secret psgrt9C»iQ the 
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sliips as between them and an innocent holder of 
the Bill or Note.] 

[The authority however of one of several part- 
ners, to bind the others, by affixing the partnership 



latter trade, but not in the former. The house was indebted to the 
tlaintiffsy as grocers, and to pay this d^bt Wood and Payne, without 
the knowledge of Steele, indorsed to the Plaintiffs a Bill which they 
fcad received on account of the cotton coiicem. The Bill was indorsed 
in the usual firm of W.and P^ and Steele's being a partner was unknown 
to the PlaintifB. Wood and Payne afterwards became bankrupts, and 
Payne being dead, this action by the Plaintiff's as indorsees of the Bill» 
was brou^t against Steele and Wood ; and on a case reserved, the 
only question was, whether the indorsement were good : and the Couit 
held the case too clear for argument ; and Lord Ellenborough said, that 
in the absence of all fraud on the part of the indorsee, there was no 
doubt that such indorsement would bind all the partners. Postea to 
the Plaintiffs. 

Ridley and another v. Taylor. 13 East's Rep. 175. OrdaindEw- 
bank were linen drapers and partners. The Plaintiffs, in Nov. 1806, 
sold a cargo of coals to Ewbank for ;^34. 1 1 j. and Ewbank, in May 
followmg, gave them £5, in part payment, and a Promissory Note fw 
the balance. Tliis Note was' dishonoured : and in payment of this 
balance, Ewbank, on the 7th of Nov. 1807, gave the Plaintiff a Bill for 
£40. dated 20th of Oct. 1807, drawn and indorsed by him in the part- 
nership name ; and accepted by the Defendant. The Bill was drawn, 
indorsed, and accepted, before it was produced to die Plaintiffs, and it 
did not appear that they knew that it had been drawn and indorsed by 
Ewbank. Ewbank afterwards applied to the Plaintiffs for the difference 
between the balance due, and the £40. but they refused to pay it, until 
payment of the Note. This Bill was dishonoured; and the Plaintiffs 
in their account debited Ewbank for the amount. Ord and Ewbank 
afterwards became bankrupt, and the Plaintiifs now sued the Defendant 
as acceptor. — ^A verdict was found for the Plaintiff, subject to the 
opinion of the Court of King's Bench on a case, stating these facts* 
The Court held, that in this case, there being no evidence of covin be- 
tween the Plaintiffs and Ewbank to defraud Ord, and no such gross 
negligence on the part of the Plaintiffs in not inquiring whether Ewbank 
had authority to transfer the Bill, as to render the transaction fraudu- 
lent, the Plaintiffs were intitled to recover : and they held, that Ord or 
Ewbank might have been called to disprove Ewbank's authority. The 
Plaintiffs had judgment for the amount of Ewbank*8 debt. 

signature 
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signature to Bills and Notes, is only an [ 1 J iimplied 
authority ; and that implication may be tebutted 
by proof of [ 1 ] express notice having beien given 
by the others, that they would not be bound by 
his signature : an indorsee therefore who, before 
the Bill or Note is transferred to him, has re- 
ceived such notice ; or who is [2] privy to any 
fraud being practised on the partnership, by such 
indorsement of an individual partner, cannot en- 
force the payment of the Bill or Note against thq 
partnership.] 

If the right to transfer a Bill or Note be in a 
feme sole, and she marry, it (ja) devolves upon her 
husband. 

[If a Bill or Note be made payable to a feme 
covert, though her husband permit her to trade as 
a feme sole, the right to transfer it is in the [3] 

husband, 

[l] See Lord Galway ▼. Mathew and another, lo East's Rep. 264. 
post. In this case indeed the cotuiderqtion for the Note made by 
Mathew in the partnership name, was not given until subsequently t% 
the notice that the other partner would not be responsible for Mathew's 
Draughts. 

[2] See Swan v. Steele, and Ridley v. Taylor, ante p. BSt 66. note [l] 
Shirreff v.Wilks. 1 East's Rep. 48. post. See Arden v. Sharpe. 2 Esp. 
N. P. C. 524. Peake's N. P. C. 2d ed. p. 80. n. {b). See also Ex parte 
Bonbonus. 8 Ves. 540. 

(a) Connor v. Martin, Str. 516. cited s Wils. 5. A Bill was m^e 
payable to Susan Connor or order, while she was sole : she married, 
and d^ng her coverture indorsed it to the PlaintifiF, and upon demurrer 
and argument the Court of Common Pleas held, that the feme covert 
could not assign the Note, because by the marriage it became the sole 
right and propeity of the husband; and by Parker, C. J. in Miles v. 
Williams, lo Mod. 246. if a Note be payable to a feme sole or order, 
and she marries, her husband is the proper person to indorse it. 

[3] Barlow V. Bishop. 1 East's Rep. 432. Ann Parry was married, but 
traded in her own name, with her husband's consent. She became in- 
debted 
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husband i not in the wife, unless perhaps as agent 
for the hud)and, and in his name*} 

[An indorsement by her in her Own name is a 
I] 1 3 nullity, and will not intitle the indorsee to sue 
the drawer or maker, tiiough he knew of her co- 
verture when he drew the Bill or Note. But if, 
after such indorsement, the husband promise to 
pay, the jury may [2] presume that tfce wife had 
autliority from the husband to indorse the Bill or 
Note in her own name,] 

[If an infant draw a Bill payable to his own 
order, an indorsement by him will convey [3] no 
interest, as against himself; but such in&ncy will 
furnish [3] no defence to an action brought by a 
subsequent indorsee against the acceptor.] 

debted to the Plaintiff, and to enable her to pay him, die Defeodam, 
who knew that she was married, gave her a Note payable to her or 
order. She indorsed it in her own name to the PlaintifF, and he 
brought this action. Lord Kenyon thought it not maintainable, but 
saved the point ; and after a rule nisi for a nonsuit, and cause shewn, 
he said it was clear that the delivery of the Note to the wife vested the 
interest in the husband : that as he permitted her to trade en her ewn 
account, and this was a transaction in the course of that trade, he was ^ 
not prepared to say that bad she indorsed the Note in his mnie^ it 
would not have availed : the jury might have presumed that she was 
authorized by her husband. But the indorsement being in her own 
name, it was impossible to say it could pass the huslMod's interest 
Rule absolute, 
[l] Barlow v. Bishop ante p. 57 note [s]. 

[2] Cotes V. Davis, l Campb. N. P. C 4&5. In an aetton by an 
indorsee agamst the maker of a Note made payable to ^< Mrs^ Carter, 
or order," and indorsed by her in her own name, the Defendant 
offered to shew that Mrs. Carter -^^ras wife to one Cole : hot it beir^ 
proved that subsequendy to die indorsement, and when the Note was 
presented for payment, the Defendant had promised to pay it, Loid 
Ellenborough said the jury might presume that she had authority from 
her husband to indorse the Note, and that in the name by which she 
passed in the workL Verdict for the Plaintiff*. 
[»] See Taylor ▼. Croker. 4 Esp. N. P. C 187. post. 
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if the person wfaor has the right to tiam£er a Bill 
or Note die, it (a) devolves upon his perseiml re- 
IMresentative ; if* he becomes bankrupt, on his as^^ 



[If the right to transfer a Bill or Note be in se^ 
vend partners, and some of them become bank- 
nfftj and afterwards indorse it, such indorsement, 
dioogh made to a creditor of the partnership, will 
confer [13 no title on the ind0rsee«3 

[And if the creditor receive the money due upon 
the Bill or Note, the scdvent partners, together with 
the assignees of the bankrupts, [1] may, in an ac- 
tion, recover the money so received.] 

[And it seems that, the indorsement being in- 
vsiKd, the creditor would have no right, in such 
actioa, to [13 set off the demand which he has 
against the partnership.] 

If 

- (^) SawHasoa v» Stooe, 3 Wik. 1 Str. I26a 2 Barnes 137. A Note 
wm inydble to A. B. or order : A. B. died intestate, and his adminis- 

it to the Plaintiff. These facts appealing upon the de- 
tfae Defendant danumed, and contended that the personal 
lepfesentative ok the payee had no power to indorse a Note, but the 
«f Cqmmtm Pieas, after three aiguments, and the Court of King's 
cnror broa^ity were unanimously of opinion that be hadt 
CftckCoart said, it was every day's practice, andihe constant usage 
iir cxecotors and admioistrators to indorse Bills and Notes payable to 
ike onktr of their testators or intestates. 
[1] l^omasoB and others v. Fiere and others. 10 East's Rep. 418. 
Uoderfailly and Guest* were partners in trade at Binning- 
; and being debto^' to the Defendants, to the amount of ifisoo., 
ci q iko r i upon Gamble and Co. tor £l4Sott UnderbiU and Guest, 
tfe; lltfa October, isoTy without the consent or knowledge of Tho- 
(jvlio was aUuad) indorsed to the Defendants a Bill drawn by 
iktSm ofThomason, Undeiiull, and Guest, xspaa, and accepted by, 
theageatt of Gamble and Co. for this £14S0, Underbill and Guest 
bad on the Till Octoberi l«07^ aammittad acu of banbiyitcy ; upon 

which 
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[If however the person wlio has a right to Indorse 
a Bill or Note, dehver it over to another for a valu- 
able consideration, and forget to indorse it, he [^13 
may indorse it after he has become a bankrupt, and 
the right in it will pass to the person to whom he so 
delivered it.] 

[So the right to indorse will not devolve upon a 
bankrupt's assignees, if [2] neither he or they 
would have any right to demand payment.] 

[Therefore if a bankrupt draw a Bill payable to 
his own order, having at the time [2] no effects 

in 

wluch separate commissions issued on the I9th. The Bill ^t£14S0* 
became due on the 6th December, and was then paid. And to recover 
this money the present action was brought by Thomason and the as- 
signees of Underbill and Guest. The house of Thomason, Underfailly 
and Guest, was still indebted to the Defendants beyond the amount of 
die sum now sought to be recovered. — ^The Plaintiffs were nonsmted. 
But on a rule nisi for a new trial, the Court (Lord Ellenborough, C. J. 
abscntc) held that the indorsement, having been made after an act of 
bankruptcy, though before the issuing of the commission, and though 
for the purpose of paying a partnership debt, was invalid ; and they 
inclined to diink that, diis action being brought to recover the money 
received on the Bill, which had been thus wrongfully indorsed, the 
Defendants had no right to set off their demand upon the firm, against 
this claim by Thomason and the assignees. Rule absolute. 

[l] Smith and another v. Pickering. Peake N. P. C. 50. RichanlMMi 
and Hill drew a Bill on the Defendant, payable to their own order, 
which the Defendant accepted. The drawers delivered this Bfll to 
the Plaintiffs for a valuable consideration, but forgot to indorse it. 
They afterwards became bankrupts and then indorsed it. The Plain- 
tiffs as indorsees now sued the Defendant as acceptor. - Lord KenyoB 
was clearly of opinion that the indorsement was good, and the Plain- 
tiffs had a verdict« 

[2] Arden v. Watkins. s East's Kep. si 7. On the 5th of Oct. 1801, 
I^wis Jones committed an act of bankruptcy, on which a commissioo^ 
issued on the 3 1st of Dec. 1801. On the 4th of Dec. I80l, he drew 
a Bill on Watkins for if 100. payaUe to his own order, and indorsed 
it to the Plainti^, who paid him the full value. Watkins owed Jones 
nothing, but accepted the Bill to eaable him to raise money upon it, 

and 
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m the hands of the drawee ; or if, having cflfects, 
he draw it for a sum [1] exceeding their amount, 
and the Bill be accepted for his accommlodation ; 
his indorsement will, in the former case, confer a 
good title as to the whole sum mentioned in the 
Bin ; and in the latter, as to such sum as is not 
covered by the effects.] 



4nd Jones deposited a lease widi hiin as an indemnity : the asagneet 
insisted upon a restoration of the lease, and Watkins refused to pay 
die BilL — ^Action on the Bill and reference. The arbitrator awarded 
igainst Waddnsy but stated the fsLCts specially, to enable him to tak# 
die opinion of the Court. After a rule nisi to set aside the awards 
eanue shewn, and time taken to consider, thd Court was clear that the 
Defendant was liable: that as Jones had no e£^t8 in Watkins's 
kands, no right to indorse devolved on his assignees, and that therefore 
Ibs indorsement was effectual, and transferred the property to the 
Haintiff'. Rule discharged. 

[l] Willis V. Freeman and another. 12 East's. Rep. 656. In an actios 
by the indorsee of the drawer of a Bill, against the acceptors, a ver- 
<fict was found for the Plaintiff, subject to the opinion of the Comt 
vpon 2L case, stating, that Anderson, the drawer, being indebted to the 
Plaintiff in more than £2000, and being insolvent, proposed to pay the 
Handff a composition of isj. ed, in the pound, together with the: 
costs of an action which had been brought by the PlaindfF against him, 
by a Bill upon the Defendants. This proposal being acceded to. An* 
derson apphed to the Defendants to accept a Bill for iCi^OO.^r lus de» 
lummodaiiotu The Defendants accepted the Bill, drawn on the 5th of 
Jnly, and payable on the loth of Nov. 1809, having in their hands 
cfiects of Anderson's to the amoimt of ^888. 16j. 8i. Anderson had 
coomiitted a secret act of bankruptcy on the 7th of March, 1800, upon 
irhidi a coiWission issued on the 25th of July. The Court of King^s 
Bench heki that to the extent of £888. I6j. &/. the Defend^ts had » 
a^m to resist payment on the ground of their being answerable for 
that amount to the assignees ; to whom these funds devolved upon the 
act of bankruptcy ; and that therefore the indorsement by Anderson to 
diat extent was inoperative : but as to the surplus (£511. Si. 8/.) for 
which the acceptance was accommodation, the case of Arden v. Wa^ 
kins was in point, to shew that the indorsement was valid. And they 
facJd that the law in this respect had not been altered by the 49th 
Geo. III. c. 121. ^ 8. And they therefore ordered the verdict to b^ 
entered for this reduced sum of £51 1. Sj. ^ 

2 If 
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If*sn executor or adnunistrator indorse^he binds 
hioiself personally, not the assets ia his hands, (a) 

The transfer of & Bill or Note may be made 
either before the expiration of the time limited for 
its payment, or, unless (b) the sum payable thereby 
be under five pounds, (c) afterwards. 

But where a Bill or Note is indorsed o^rer after 
the time appointed for its payment, if there is any 
fraud in the transaction, it (eQ ought to be left to 
the jury upon the slightest circumstance, to pre- 
sume that the indorsee knew of such fraud. 

And though he was ignorant of the fraud, any (e) 

objectioQ 

(a) King r. Thom. 1 Term. Rep. 487. The Court held that upon a 
Bin payable to several as executors, they might sue as executors ; and 
per BuUer, J. no inconvenience can arise from their indorsing the. Bill ; 
for if they indorse, they are liable personally, and not as executXMV'^ 
for their indorsement would not g^ve an action against the effects of tbr 
testator, 

(3) Vide 17 Geo. HI. c.so. § 1. ante p. 5. 

(c) Dehers v. Harriott, l Show. 163. A Bill was indorsed to tbe 
Plaintiff after it was due, and he had judgment without any oljectioo 
on this ground. 

Mutfbrd V. Walcott, Lord Raym. 575. Holt, C. J. said he remem- 
bered a case where a Bill was negotiated after the day of payment, and 
he had all the eminent merchants in London with him at his chambers^ 
and they all held it to be very common, and usual, and a very good 
practice. 

(if) Taylor v. Mather, B. R. E. 27 Geo. HI. s Term Rep. 83. n. In- 
dorsee of a Note against the maker. It appeared to have been indorsed 
after it was due, and there were many circumstances which led the 
Court and jury to conclude it had been unfairly obtained, upon which 
the jury found for the Defendant. A new tiial was . vfused upon the 
merits, and per Buller, J. " It has never been determined that a Bill or 
Note is not negotiable after it is due, but if there are any circumstances 
of fraud in the transaction, and it is indorsed to the Plaintiff after it is 
due, I have always left it to the jury upon the slightest circumstance - 
to presume that the indorsee was acquainted with the fraud.'' The 
rest of the Court concurred in tliis opinion. 

(0 Brown v. Davies, s Term Rep, 80. Davies drew a Note payable 

to 
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abjection which might have been taken agaiast the 



imAarsar may be tajcen against him, if the BiM €r 

;Note ai^ieared upon the fibce of it, Tvhen he took 

it, to have been di^ionoured. 

And it has been (a) held tliat he is liable to the 

saottD olgections as the indarser, thongh there is no 

such appearance on the £ice of the Bill or Note ; 

and that doctrine, though it (6) has been doubted, 

is (]l3 now considered as settled. 

[And 

to Sandall or order; Sandail iodoraed it to Taddy* and lie had it pro^ 
loitBdy aod noted for D^n^Myment. Da\'ies then paid the noney to 
Ssdaflf and he took op the Note tixn Taddy, butioatead of tetarmn^ 
tlie Note to Dariesy indorsed it to Brown. Brown thereupon sued 
IXanaoSy and oo Davie^'s ofieriog to prove thear &cts, hard Kesyon 
thn^jlit they voald not amount to a defence* nnfeta it could be proWd 
lim Blown knew them when he took the Note^ and he njeoed the 
; but upon a rule nisi for a new tnal, and cause siiewny Lord 
ttidy he thought diere ought to be farther inquiry ; it did not 
stnkelnai at the trial that the Note had been noted before Brown took 
that that circumstance ought to have awakened Brown's snspi- 
AdAunt and Buller, Js. thou^t that the p»ty taking a Note 
it was daty was to be considered as takifig it on the cred^ of the 
horn whom he received it, and that whatever wodd be a defenofr 
gpver, wouki be a defence against the recetrer, upon whicli 
hmd Kenyoo s^ he agreed with that, if the Note appeared on th« 
of k to have been dishonoured^ or if knowledge could be fanmgfat 
to the indorsee, that it had been so, but otherwise he was not. 
so go that length. Grose, J. said, if collusion could be proved- 
the Defendant and Sandall, the Defendant would not be iiw 
tided l» insist on the o^ection ; but as the case then stood he thought 
thcrt OHgfat to be a new triaL Rule absolute. 

(#) Bnnks v. Cdwell, Launcesttm Spring Assizes, 1788, before BoU 
Isr, /• cited 8 Term Rep. 81. Indorsee of a Note payable on demand^ 
^fdnstthe madder. The Note was given for smuggled goods ; part.of 
it «» fMsd ; and it was not indorsed to the Plaintiff till a year andn 
kdf aficr it was given ; no privity was brought home to die Plaintifiv 
fast BnOeTy J. was clearly of opinion he ought to be nonsuited ; and he 
s»dit had been repeatedly rufed at Guildhall, that if a Bill-or Note 
was indorsed over after it was due, the indorsee topk it on the credit of 
dfee indoraer, and stood in his situation. 
(i)VideB ownv.Davies,antep. 6a.note(«) 
[tl Brown v. Turner. 7. Tenn Rep. sso. Fritchard paid some stock 

job- 
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[And though a Bill be indorsed over i^/ore the 
time appointed for its payment, yet if it has been 
dislionoured by the drawee's having refused ac-* 
ceptance, the indorsee [1 ] will be liable to the same 
objections, as might have been taken against his 
indorser, if he take the Bill with a knowledge of its 
having been dishonoured.]] 

[But 



jobbing difFerences for Turner,anddrewon him for the amount ; Turner 
accepted the Bill, and after it became doe Pritchard indorsed it to the 
Plaintiff for a prior debt. Lord Kenyon however thought that as 
Pntchard could not have recovered on the Bill, the Plaintiff could ndt» 
and directed a verdict for the Defendant : and the Court was clearly 
of opinion that the direction was right, and refused a rule nisi for a new 
trial. See also Good v. Coe. cit. 7. Term Rep. 4S7. 499. 

[l] Crosslcy v. Ham. is East's Rep. 498. The Defendant for the 
accommodation of Clurk, indorsed two Bills drawn by Clark, in Ame^ 
rica, upon Dickinson and Co* in London, for ^450. each, in fkrour of 
the Defendant, dated lOth of Feb. 1804, and payable 60 days alter 
sight. These Bills were paid over by Clark to Parry, in Feb. 1804. 
The Defendant, Parry, and Clark, then, and until after the 1 4th of 
April, 1808, resided in America. On the 1st of March, Parry indorsed 
and remitted the Bills to his agents in London, with directions to make a 
payment to the Plaintiff to whom he then, and still, was indebted. On 
the 36th of April, the Bills were presented for acceptance, dishonour- 
ed, and protested for non-acceptance ; and notice thereof was given to 
the Defendant. The Plaintiff, having been advised of the remittance, 
by a letter from Parry, dated on the V2\h of April, applied to Parry's 
agents for jf 450 ^ and on the 6th of June they delivered one of the Bills 
to the Plaintiff, apprising him of its dishonour, and that therefore he 
took the Bill, subject to all its infirmities. The Bill became due on the 
29th of June, and payment being refiised, this action was brought. The 
Defendant however produced at the trial an instrument signed by 
Parry, datedl4th of April, 1804, by which he agreed tiiat the Ddendanty 
on paying one of the Bills in London, should be exonerated from pay« 
ing the other : and the Defendant proved his having, on the find of 
July, paid one of the Bills, which then remained in the hands of Par. 
ry's agents, who delivered it upon payment. This agreement was, 
until the and of July, imknown to the Plaintiff and Parry's agents. — A 
verdict was found for the Plaintiff, and a case reserved for the opinion 
of the Court. The Court (Le Blanc, J. abscnte) held that the Plamtiff, 

having 
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[]But if the holder's immediate Indorser might 
bave recovered upon a Bill or Note, it is no de- 
fence to an action by the holder, that an [1] an- 
tecedent party would have been precluded from 
lecov^ing upon it.] 

[The rule which has obtained as to Bills and 
Notes is appUcable also to [2] checks upon bank- 
en.] 

[It is however no objection against the holder 
of a banker's check that he did not take it until 
long after the date, and that the person of whom 
he took it could not have recovered upon it ; if [2^ 

he 



taken thif BaH after iXM diihoDOur, had taken it with all its infir* 
and snfaject therefore to the agreenoieiit between Parry and the 
DefieBdaoK. Postea to t& Defendant. 

[l] OMlmerf y. Lanion, i Canqib. N. P. C.S83. To an actu)n by the 
■donees against the acceptor of a Bill, one ground of defence was, 
dot die Bill had been accepted for a debt contracted in a smuggling 
and that though it had been indorsed for value before it 
due to a bona fide holder, yet that it had been indorsed by 
liiBi to the Plaintiffs after it was due, and it was contended that haying 
kmaoiBdoraedtothePlainti&yit was onnpetent to the Defendant to 
srtip die iOegality of the consideration as a defence, in like manner as 
if dfee actioD had been Ivou^ by the payee. But Lord Ellenborough 
kU diat if the VhiotaS^B indorser might have maintained an action 
die Billy the drcomstance of the indorsement to them haying been 
after the Bill had become due, was insufficient to let in the pro- 
defence. And the Court of King's Bench concurred in opinion 
liOtddbq). 
in Bodan y. Sterlii^, 7 Term Rep. 4f s. Muilman lent the De. 
kis acceptance for £2444. I4j. at three months, and the De- 
gX9^ Muifanan a check upon Ins banker for the amount, dated 
lldi of Fd>. 1796. The year was peihaps intended for 1797. On the 

a of Jan. Muilman gave this check to the Plaintiff in payment of aa 
kbc Mailman died before his acceptance became due, and the 
wasoblig^ to takeit iq>. In an action upon the check, the 
wged that Muilman could not haye sued him upon this 
dbcck, and that therefore the Plaintiff could not, because he took it, 
• mmf BKHitbt after it was dated. Lord Kenyon left it to the jury 

F whether 
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he took it bon& fide, and for a valuable considera- 
tion, and if it was not issued until a considerable 
time after its date.] 

A Bill or Note cannot be (a) indorsed or nego- 
tiated after it has been once paid, if such indorse- 
ment or negotiation would make any of the parties 
liable who would otlierwise be discharged. 

If a (Jb) man indorse a Bill or Note before the 

sum 

l¥hether the Plaintiff' took it bona fide, and without knowing the on 
cumstances under which Muihnaa held it: they found for the Plaintiff* 
And on a rule nisi for a new trial, and cause shewn, Lord Kenyon ad- 
mitted that it was. to'be considered as a rule that the person who takes 
a Bill after it is due, is subject to the same equity as the party from 
whom he took it, though the Bill did not appear upon the hcc of it to 
have been dishonoured ; and he thought there was no distinctioo in 
this respect between checks upon bankers and Bills of Exchai^; but 
as the Defendant had not issued this check until nine monthB after it 
wasdatedy he thought it was not competent to him to object to the 
time when the Plaintiff* took it : the other judges agreed that the nile 
mentioned by Lord Kenyon was to be considered as setded, but fSar the 
teasons given by Lord Kenyon that it did not bear upon this ewe* 
Rule discharged. 

R. ace. Tinson v. Francis, l Gampb. N. P. C. 19. 

{a) Beck v. Robley, B. R. Tr. 14. Geo. III. cited l H. Blackst. 89. o. 
Brown drew a Bill upon Robley, which Robley accepted, payaUe to 
Hodgson or order ; Robley did not pay it when it was preseitted, wpan 
which Brown took it up; Brown afterwards indorsed it to Beck,'Aul 
Beck brought an action upon it against Robley, but the jury tfaouglit 
^at when Brown took up the Bill, it^ negotiability ceased, and ibimd 
for the Defendant, and on a rule nisi for a new trial, the Court thought 
the jury right, and Lord Mansfield said, *\ When a Draught is given 
payable to A. or order, the purpo^ is, that it shall be paid to A. or 
order, and when it comes back unpaid, and is taken up by the drawer. 
It ceases to be a Bill. If it were negotiable here, Hodgson would be 
liable, for which there is no cpioui." 

ijf) Russel V. Langstaff, DoAgl. 496. 514. The Defendant, to accom- 
modate Galley, indorsed his name on five copper-plate checks, made in 
ihe form of Promissory Notes, but in blank, without any sums, dates, 
or times of payment being mentioned therein, and delivered them to 
6alley ; Galley filled them up as he thought fit, and the PlaintifFdis- 
counted them ; the Plaintiff knew the Notes were blank at tha time of 

the 



sum or time of payment be mentioned therein, he 
^wifl be precluded from saying thdt bis indorsement 
was prior to the completion or issuing of the Bill 
or Note, even against a person who knew when he 
took it in what state the Bill was at the time of the 
»diorsement« 

[If a Bill or Note be post-dated (as it [1] may be 
where drawn or made for £5^ or upwards, and pro- 
perly stamped) an indorsement by the Payee, made 
even before the date, [2] will entitle the Indorsee 

to 

fe iadonement ; Galley not paying diem when they became due^ die 
Hamifffafoiight this actkm. Hotham, B. before whom the caoae wit 
tried, was of opiiuoQ, that as the Notes were incomplete when the De- 
inRfant indorsed them, no subsequent act of Galley could make them 
•dKrwise^ because that would alter the eSka of the Defendant's in* 
dofsement, and he accordingly directed a verdict for the Defendant ; 
bit upon an apphcadon for a new trial, and cause shewn, Bftr. Wallace, 
Ae Attomey^Gcnend, gave up the point, though Mr. Lee afterwiufda 
vgned it, and Lord Mansfield said, ** Nothing is so dear as the pomt ; 
tbeindonement on a blank Note is a letter of credit for an indefinite 
mm; the Defendant said, trust Galley to any amount, and I will be his 
•ecority ; it does not lie in his mouth to say, the indorsements were 
not r^|nlar.'* A new trial was accordingly granted, and a verdict haT« 
iagbeeft found for the Plaintiffin a similar acdon before Lord Mans<» 
fiddytfae Defendant submitted in this, without gobg to a second trial. 

[l] See Pasmore v. North, in the next note. And see 17 Geo. III. 
i^ao. § 1. antep. 5. n. (c) as to Bills and Notes for less than £S. and 
48 Geo. in.c. 149. § 12. ante p. 29. n. [2] as to postulating Draughts 
■pon bankers^ 

[2] Pasmore t. North, IS East's Rep. 517. The Defendant on the 
«h of May, 1810, drew a Bill for £200. on Brook and Co., dated the 
11th of May, 18 lO, payable to Totty or order, 65 days after date. On 
the 5di of May, Totty indorsed this Bill to the Plaindft' for a valuable 
oonsideradon ; and on the same day died. After the 4th, and before 
the 11th of May, the Defendant received effects of Totty's, to the 
amount of about £ ISO. to answer this Bill. On the l2th of May, the 
Defendant advised the drawees, of the Bill having been drawn, and of 
Totty's death, and desired them not to accept or pay the Bill. Ac- 
ceptance and payment were accordingly refused : and this acdon was 
faog^ against the drawer. A verdia was found for the PlaintifiT, 

F 2 subject 
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io sue the Drawer or Miiker, although the Indorser 
die before the date o£ the Bill or Note.] 

Upon the transfer of a Bill drawn in sets, each 
part must be delivered to the person in whose &- 
vour the transfer is made ; otlierwise the same in* 
conveniences may follow, which would ensue upon 
a neglect to deliver each of them to the Payee. 

The indorsement of a Bill or Note, implies an 
undertaking from the Indorser to ^ the person in 
whose favour it is made, and every other person to 
whom the Bill or Note may afterwards be transfer- 
red, exactly similar to that which is implied by 
drawing a BiU, except that in the case of a Note, 
the stipulations with respect to the Drawer^s re- 
sponsibility and undertaking do not apply ; and a 
transfer by delivery only, if made on account of an 
antecedent debt, implies a similar undertaking from 
the person making it, to the person in whose favour 
it is made. 

tulject to the opinion of the Court of King's Bench, on a case reserved. 
The Court, after adverting to the 17 Geo. III. c. so. as to Bills for less 
than £S.'f and to the 48 Geo. III. c. 149. as to post-dating Draughts 
upon bankers; held clearly, that the Plaintiff was intitledto recover, 
for the whole amount of the Bill ; and he had judgment accordingly. 



CAP. 
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CAP. IIL 

Of the Acceptance of Bills. 

The doctrine of acceptances apjdies to Bflls 
<mly; for a Note may (ja) be considered, on com- 
parison with a Bill, as accepted when it issues. 

An acceptance is an engagement to pay a Bill 
according to the tenor of the acceptance, and a 
general acceptance is an engagement to pay ac- 
cording to the tenor of the Bill. 

Tliis engagement is made by the Drawee of the 
Jffifl or some (6) other person, to the (c) Drawer or 

some 

(«) B. ace 2 Bl. Comm. 470. 

{b) Mutfopd Y. Walcoc^ Lord Raym. 575. IS Mod. 410. Com. 7^. 
|KrHolt,C.J. ^If A. dtaws a BiU on Brands, will not accept, and 
Cofiere to accept for the honeur of the drawer, the holder need not 
doqoieacey bat if he does, C is bound." And per Lord Blansfield and 
Tates, J. in Pillans y. Van Mierop, Burr. 1672, 1674. an acceptance 
far the honour of the drawer will bind the acceptor. 

(r) Fillans and anotho* ¥. Van Mierop, Burr. 1663. White drew on 
the iMaintifis at Rotterdam for £800. and proposed to give themcicdit 
upon the Defendant's house in London ; the Plainti^ paid White's 
fill, and wrote to the Defendants to know, <* Whether they would 
accept such Bills as they (the Plaintifis) ^ould draw m about amonth 
«pon them for £800. on White's credit.'' The Defendants answered* 
that they would, but White basing bailed before the month elapsed, 
the Defendanu wrote to the Plaintiffiiaot to draw. The Plaintifi did 
howeFer draw, and on the Defendant's refusal to pay the Bills, brought 
this action. The jury found a verdict for the Defendants, but wpoa 
an application for a new trial, as upon a verdict against evidence, and 
two arguments upon it, the Court was unanimous that the Defendant's 
letter was a virtual acceptance of such Bills as the Plaintiff* should draw 
to the amount of iCsoo. and the rule was made absolute. [See Johnson 
?. Collings, post. p. 79. n. [i] 

Pierson v. Dunlop and others, Cowp. 571. M^Lintot drew upon the 
Defendants in favour of NichoU, and gave Nicholl a Navy Bill asngned 
to the Defendants as a security till the Bill of Exchange should be ac- 
cepted ; both Bills were sent by NichoU to the Defendants, ^dio said, 
the Bill of Exchange would not be accepted till the Navy Bill was paid, 
to they would Kceive the OKMiey on the Nary Bill ; and they wrote 

to 
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some of the other parties, before the (a) Bill i» 
drawn or {b) afterwards, verbally (c) or in writing ; 

and 

to M'Lintot, saying his Bill would receive duehdioart butitivas 
drawn too short, being payable before the Navy Bill ; they afterwards 
received the money on the Navy Bill, but refused to pay the Bill of 
Exchange, upon which this action was brou^t: the Plainti^* obtained' 
a verdict, but the Defendants had a rule to shew cause why there should 
not be a new trial, and insisted that the letter to M'Lintot, upon which 
the jury had in some measure relied, was no acceptance; but on cause 
shewn. Lord Mansfield said, ** I consider what the Defendants did as 
an acceptance} it has been truly said, as a general rule, that the mere 
answer of a merchant to the drawer of a Bill, saying— he will duly 
honour it, is no acceptance, unless accompanied with circumstances 
which may induce a third person to take the Bill by indorsement — ^if 
there are any such circumstances, it may amount to an acceptance, 
though contained in a letter to the drawer; in this case, there is great 
reason to say, that what the Defendants did was equivalent to an accept- 
ance; there may be a conditional, as well as an absolute acceptance, what 
then is the declaration by the Defendants, but an undertaking that the 
Bill should be accepted, when the Navy Bill was paid ; after this h6 
writes this letter, which is an admission he looked to the Navy Bill at 
the fimd out of which the Bill of Exchange was to be paid.'' A new 
trial was refused* 

Mason v. Hunt, Dougl. 284. S97. Rowland Hunt in Dominica wrote 
a letter to his partner Thomas Hunt in London, stating that he had 
agreed that Thomas should accept Bills for ;^S600. upon certain condi- 
tions ; it was doubtftil whether those conditions had been performed, 
but at all events it was clear that the obligation created by this letter 
was wmved; an action was however broifgfat against the Hunts^ and 
after a verdict for the Defendants, and an application for a new trial, 
upon which the Court took time to consider. Lord Mansfield said» 
** There is no doubt but an agreement to accept may amount to an ac- 
ceptance, and it may be couched in such terms as to put a third person 
in a better situation than the drawer," 

Powell y. Monnier, 1 Atk. 61 U Newburgh drew upon Monnier for 
£SO. and sent him a letter of advice^ and Monnier wrote for answer that 
the Bill should be duly honoured, and placed to Newburgh*s debit. A 
Kll in Chancery was afterwards filed against Mourner's executrix, upon 
the ground that this letter amounted to an acceptance, and Lord Hard- 
wicke thought it clear that it did, and decreed payment. [Sec Wynn« 
T. Raikes, post. p. 80. n. [4] 
{a) Vide Pillansv.Van Mierop and Mason v.Hunt, ante p. 69. Note (r). 

[Bat see also Johnson ▼. Collings, post. p. 79. n. [i] 

{b) Vide Powel v. Monnier, supra. 

it) Cox ▼• Coleman, M. 6 Geo. H. cited arguendo Ann. 75. A 

2 foreigil 
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andis'eitfaer absolute or (ir) conditional, and when 
made after the drawing of the Bill, is according to, 
or (d) varying from, its tenor. 

fttdgo Bill drawn on Defendant was protested for Don-accq>tance aad 
veConaedy smd afterwards Defendant told the Plaintiff', " If the Bill 
comet back^ I will pay it;'' and this was hdda good acceptance. 

Lomky y. Palmer, Str. looo Ann. 74. In an action against the De- 
ftodaotas acceptcH- of a Bill, the acceptance appeared to lie by parol 
only ; wluch.Lord Hardwicke, C. J. ruled to be sufficient $.bfit Eyre, 
C J. of the Common Pleas, having ruled it otherwise in Reo v. Meg- 
gott, H. 7 Geo. n. an application was made ifor a new trial, 'and the 
Court to settle the point ordered it to be argued; upon the arj^imeBt the 
Court held Lord Hardwicke's direction right, and Eyre, C. J. waived 
his opinion, and agreed with the Court of King's Bench ; and this de- 
tennination i6 referred to and approved of in Julian v. Sibql^rppke, 
1 Wils. 9. Powell V. Monnier, i Atk. 612. and in Pillans v. Van Mierop, 
Btarr. ie63. Lord Mansfield says, a veibal acceptance is binding ; and 
ioSproat v. Matthews, i Term Rep. 183. it was taken fiv gn^nted by 
the Court and Bar, that a parol acceptance was good. See also Str. 817. 

(c) Smith V. Abbott, Str. 1152. Defendant accepted st Bill /o^jr 
mihen goods consigned to him fwere sold; he sold the goods, an4 on being 
loed upon his acceptance, insisted in arrest of judgment that it was not 
binding,because it was conditional; but the Court, on considerationyheldy 
thatthoD^ the Plaintiff might have refused to -take it, and luffe pro- 
tested the Bill, yet as he did take it, it was bmding on the Defendant. 

Jufian V. Shobrooke, 2 Wils. 9. The Defendant accepted k Bill t6 
pay^ when in cashy for the cargo oftf^e ship, Thetis; and o^ being suedt 
moved in arrest of judgment that a conditional acceptance was not 
good; but the Court held otherwise, and over-ruled the objection. 

Pierson t. Diplop, Cowp. 51 1. ante p. 69. An answer that thie Wl 
VDoId not be accepted till a Navy Bill was paid* was held a conditional 
apceptance, to pay when the Navy Bill should be discharged. 

id) W^erstoftev. Keene, Str.i2i4. A foreign Bill for ^127. \ss.^ 
was drawn on the Defendant, and he accepted it to pay ^loo. part 
hereof ; he wa| sued upon this acceptance, and on demurrer to there- 
plieatiQa, insisted that » partial acceptance was not good within the 
custom of merchants ; but the Court held otherwise, and judgment wai 
gi?cn fof the Plaintiff. 

Walkerv. Atwood, 11. Mod. 190. A £^ was drawn on the Defendant 
«th of April, and no time fixed for its payment; it was presented tQ 
Defendant 18th of April, and he accqpt&i itr^ pay 8th of September | 
this being stated in the declaration, the Defendant demurred} and ii^ 

sisted 
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An acceptance is seldom made before the BiH 
is drawn by any other person than the Drawee ; 
afterwards for the purpose either of promoting the 
negotiation of a Bill where the Drawee's credit is 
suspected, or to save the reputation and prevent 
the prosecution of some of the parties where the 
Drawee either cannot be found, is not capable of 
making himself responsible, or refuses acceptance^ 
it is not uncommon ; and it is called an acceptance 
for the honour of the (a) person on whose ac* 
count it is made, and enures to the benefit of all 
the parties subsequent to that person. 

Such of these acceptances as are made with the 
former view are considered as made on account of 
tlie person in possession of the Bill at die time 
they are made, and such as are made with the 
latter, unless they declare the contrary, on account 
of the Drawer. 

[These acceptances may be made by the Drawee, 
or any other person. Thus, if a Bill be drawn by 
A. on account of B., and the Drawee be unwilling 



nsted that as no time was prescribed ibr the payment, the Kll was pcf- 
able at sight, and then a promise to pay two or three months after ^b^ 
was not an acceptance within the custom of merchants; but the Court 
held it was an acceptance within the custom, and the demurrer wii 
overruled. 

F^ V. Benson, Comb. 45S. A Bill was accepted to be paid, kaX 
in nioney and half in bills ; and the question was, whether there could 
be a qualification of an acceptance, and it was proved by divers merchantl 
that there might, for he that might refuse the Bill totally, might 
accept it in part; but that the holder was not bound to acquiesce in such 
acceptance. 

(a) Vide Lutw. 899« Beawe8» $• 34. ist ed. p. 4i«. §. 40. 42. m ed. 

p. 419. 

to 
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J accept on account of B., he [1] may accept for 
he honour of A. and on his account.^ 

£So the Drawee may accept for the honour of 
A Indorser.] 

fAnd if the Drawee refuse acceptance, or if he 
iccept and afterwards abscond, or [2j become 
t^aidcmpt, any other person may accept for the 
bonour df the Drawer or an Indorser.] 

pBut after a general acceptance by the Drawee, 
inodier person [3] cannot make a second ac- 
ceptance in order to guaranty the Acceptor's 
tsredit.] 

pf however such second acceptance be written 
cm die Bill, the party for whose benefit it is made 
[S3 may sue the person who made it, as upon a 
collateral undertaking to guaranty the payment of 
Ihe Bin.] 

I^He who accepts, and afterwards pays a Bill, for 
flie honour of the Drawer or an Indorser, is [4] 

entitled 

[]] Beawes, §. 33. 2d. ed.p. 421. Marius, 21. 
[s] See ex parte Wackerbarthy 5 Yes. 574. and infra n. [4}. 
[^ Jackson y. Hudson, 2 Campb. N. P. C. 447. This was an acdofi 
QD a 131 damn by the PlaindfFon I. Irving, and accepted by him ; and 
hSa acceptance the Defendant wrote ^ accepted, Jos. Hudson, 
at, &c." The Defendant was sued as acceptor. The PlaintiC 
to prove, that he had had dealings with Irving, and had re- 
to trust him further, unless the Defendant would become hit 
•Bcty ; and that the Defendant in order to guaranty Irving's credit, 
«n»e this accqrtance on the Bill. Lord Ellenborougb said, that this 
was ndtiier an acceptance by the drawee, or by a person for the honour 
of die drawer: bc^ that it was a collateral undertaking that the Bill 
Aould be paid, and ought' to have been declared upon as such. Nonsuit. 
It nems however, that after an acceptance mpn protest for the ho- 
of one party, there may be a dmilar acceptance for the honour of 
•other. Beawes, §. 42. 2d ed. p. 422. 
l4]Beawe8, §. 47» 49. sdedp. 422. and see ex parte Wackerbarth, 5 

Vetu 
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entitled to have recourse, for repayment, to the 
person for whose honour he made the acceptance^ 
and to all other parties, who are liable to that 
person.] 

[An acceptance of this description is not made 
on a foreign Bill until after a [1] protest, either 
for non-acceptance ; or for want of better security, 
where the Drawee having accepted, has after- 
wards absconded, or become bankrupt: From 
this circumstance it is called an acceptance supra 
protest'] 

If a Bill is drawn [on several partners, an 
acceptance by one, though in his own name only, 
will bind [a] all ; but if drawn] on several per- 
sons not connected in partnership, an acceptance 
by one will bind him, but him (a) only. 

[And if an acceptance by one of several parU 
ners be a fraud on the others j or if the one has 

no 

Ve6. 574. The accq)tor of a Bill having become bankrupt, and the 
holders having protested it for better security, Christen and Bowen ac- 
cepted it for the honour of the drawers ; and having paid it, now 
claimed to be entitled to dividends out of the bankrupt's estate. The 
Chancellor said that he had spoken to persons in trade on the subjed^ 
and that the result was, that the person accepting for the honour of tbe 
drawer, had a right to come upon the acceptor. He said, howeverj thit 
the justice of the case required, that they should go in the first pl^ 
against the drawer, if the acceptor had no effects : and directed an ixv* 
quiry to be made whether the original acceptor, or Christep and Bowep 
had. effects of the drawer's in hand. 

[i] Beawes, 2ded. p. 421. Marius, p. 21. See Evans on Bilb of 
Exchange, p. S5. 

(a) Bull, nisi prius, 279. In the case of two joint traders, an accept* 
ance by one will bind both ; but if ten merchants employ one &ctar, 
and he draw a Bill upon them all, and one accept it, this shall only bind 
him, and not the rest. Mar. 9d ed. 16. Seawes §• 2^8, 1st ed. p. 444. 
Molloy B. 2. c. 10. $. 18. 
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thority to bind the others by acceptiiig Bilk ; 
rson who is [13 privy to such frauds or who 
\as received notice of such want of authority, 
^ty by taking such acceptance^ acquire a 
to sue the partnership.] 
bus if a creditor of one, of several partners, 
an acceptance from his debtor in the partner* 
name, without the knowledge of the other 
ers, it is a fraud on them, and will [s] not 
e the creditor to sue the partnership.] 

On 



m T. Ramsey and another, 1 Campb. N. P. C. 384. A l»ll 
OB *^ Messrs. Rumsey and Co. ;" and T. Rumsey, job. wrote 
, * accepted, T. Rumsey, sen." The present action waa defends 
f. Rmnsey, jun. who contended that even if he were a paitner, 
be denied) this acceptance would not bind him. Loid Ellen^ 
h txsid the jory, that if the Defendants were paitners, they were 
aandby tlus accentance. He said the word *< accepted" .^looe 
hate been sufficient, and that the efiect could not be dtered by 
fitkm of ** T, Rumsey, sen." The jury found for the Plaintiff*; 
modoD afterwards for a new trial, on the ground of the evidence 
QDerdnp not having been sufficient, the Court held the chief 
s dnccti<m ri^t, and refused a Rule.] 

See Suneff' v. Wilks, and Hope t. Cust, infra, n. [s] Peake 
C 9d ed. p. 80. and ex parte Bonbonus, 8 Ves. 540. 
(ee Lord Galviray v. Mathew, 10 East's Rep. 264. post. 
Sfakicff ¥. Wilks and others, i East's Rep. 48. In Octobsr» 
and Wilks, who were then partners, became indebted to 
for goods sold and delivered. Robson became a partner 
and Wilks, in April, 1 79is, and continued so until the 8th 
foflowing, when the partnershq> was dissolved. On 5th 
9 1796, the Plaintiffs drew on the partnership for the amount 
r dnnand against Bishop and Wilks, and Bishop accepted the 
die partnership firm. The Plaintiffs now sued the three partners 
dat acceptance. Bishop and Robson were outlawed ; and Wilkf 
ad the general issue. A verdict was found for the Plaintiff subject 
opinion of tke Court. Lord Kenyon said he did not know how 
Me came to be reserved, as he had repeatedly decided the same 
ion at die sittings; the propriety of which decisions had not been 
aieiL He said, the consideration of the Bill was goods sold to 
ip and Wilks only, when Robson was not 2 partner. ^Then the 

Plaintiffs, 
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On a Bill drawn upon a man by the description j 
of servant, a general acceptance will (a) bind him f 
personally. ' f 

An acceptance after the Bill is drawn may ^ 
be made even after (b) the time appointed for its I 
payment. 

In 

PkindfTsy knowing this, draw the Bill on the tliree partners, and 
knowingly take an acceptance from one of them, to bind the other t«(V 
one of whom, Robson, had no concern with the matter, and was no 
debtor of theirs; no assent or knowledg^e on his part being fbimcL - 
The transaction is fraudulent on the &ce of it." The other judges con- 
curred. Postea to the Defendant. 

Hope y. Oust, B. R. M. 1774, cit. per Lawrence, J; in ShiiiefFT. 
Wilks, 1 East's Rep. 53. Fordyce traded on his separate acconnt^ai - 
well as in partnership with others, and being indebted to Hope on Hi = 
•eparate account, gave him a general guarantie in the partner^^ aame * 
for his own debt. Lord Mansfield left it to the jury^ whedier the 
taking of the guarantie, were, in respect of the partners, a £ur trau ' 
•action; or covinous, with sufficient notice to the Plaintiff of the io- : 
justice and breach of trust Fordyce was guilty of, in giving iL TIk s 
jury found for the Defendant. = 

See also Pinkney v. Hall, i Salk. 126. S. C. Lord Raynu 175. and 
Wells V. Masterman and another, 2 Esp. N. P. C. 731. 

(^i) Thomas ▼. Bishop, Ann. i. Str. 955. A Bill for £9ioo» was dnnVD 
npon the Defendant by the description of Mr. H. Bishopf cashier rf 
the Tori Buildings Company ^ at their house in Winchestet'Streett Londmi 
and the Bill directed him to place the £200. to the account of the ooo* 
pany, the Defendant accepted the Bill, but on being sued, insisted that 
the acceptance did not bind him personally, and gave in evidence that - 
'the letter of advice from the drawer of the Bill was sent to the company; s 
but Page, J. directed the jury to find for the Plaintiff, which theycfid^ « 
and upon anile to shew cause why there should not be a new trial, ^ s 
whole Court held the direction ri^t, that the addition to the Defend* a 
tnt's name was only to describe him \nth more certainty, and to poidt -e 
oat where he was to be found, that the direction to place the money to i 
the account of the company was for the use of the drawee only, and -. 
that the letter of advice could not vary the case against an indoneek « 
(which the Plaintiff was) because an indorsee could only look to ^ *, 
BiU itself. z 

{b) Jackson v. Piggot, Lord Raym. 364. Salk. 127. Carth« 45a IS ^ 
Mod. 212. In an action against the acceptor of a Bill, the dedaratioQ g 
stated, that it was dated 25th March, 1696, payable one month after ^ 

date^ 
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In such case an acceptance to pay according to 
he tencM*, will (a) be considered as a general ac- 
i^eptance to pay upon demand. 

A written acceptance is either made upon the 
BSilor (6) elsewhere. 

On a written accq)tance by the Drawee^ his 
■ame need not appear, and any words written by 
Urn ij^n the Bill, not putting a direct n^ative 
opon its request, as, " accepted,** (c) " presented,'* 
» SMO,^* (c) *^ the day of the month,** or a (d) 

direction 

^m, and that in April, I6979 it was shewn to the Defendant, and he 
to pay it according to its tenor and efiect ; after verdict for the 
it was moved in arrest of judgment, that the promise was void, 
IS the day of payment was past at the time of the acceptance, 

k was "wp^^— "M^* to pay die Bill according to its tenor and effect ; but 

twos aoswcred for the Plainttfi*, that it amounted to a promise to pay 
; and of that <q;>inion was the Court, and they accordin^y gave 
for the Plaintiff. 
MMfeidT. Wakot, LordRaym, 574. Salk. 129. l2Mod.4lo. Com* . 

7s. it predaely to the same effect. 
U) Vide Jackson v. Piggott, and Mutford v. Walcot, ante, p. 76. 

Qi) vide FiDans v. Van Biierop, Mason y. Hunt, Powell v. Monnier, 
aid Pienoo t. Dunlop, ante, p. 69. note (r). 

U) Aaoa. Comb. 401. per Holt, C J. If the drawee underwritesa 
■I * presented such a day, or only the day of the month," ^us such an 
jAi iw IeJ gement of the Bill as amounts to an acceptance ; and this 
VBi dedaredby the jury to be the comnxm practice. 

Bowdl V. Monnier, 1 Atk. 611. A Bill was sent by the post to the 
for acceptance ; he entered it in his lnll4x)ok (which was his 
widi all Wis he received, whether he meant to accept them or 
■Bl) wrote iqK>n it the number of the entry, and kept it ten days ; on 
Aetentli he wrote upon it the day of the month, and returned it, saying 
he coold not accept it, and per Lord Hardwicke, ^^ It has been said to 
be iIk custom of merchants, that if a man underwrites any thing, be 
twliat it may, it amounts to an acceptance ; but if there were nothing 
■ore than this in the case, I should think it of little avail to chai^ge the 
Ddcndaot," but he dedded that a letter the drawee had written 
— wiiMi i\ to an acceptance. Vide ante^ p. 69. note (f ). 

(d) Moor V. Whitby, B. R. Tr. 10 Geo. HI. BulL ni. pr. 270. A 
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direction to a third person to pay it, is prim4 &xi§ 
a complete acceptance. 

Nay a (a) modem reporter of some authorify 
would wish us to believe that an express refusal to 
accept, written on a Bill, is an acceptance ; but 
this is not the case, unless it is accompanied with 
a conduct which shews an intent to deceive tht 
person taking the Bill away, into a belief that it is 
accepted. 

On a written acceptance by any other penon 
than the Drawee it should seem essential that his 
name should appear. 

A promise to accept [an existing Bill,]] if made 
upon an (b) executed consideration, or if it (c) in- 

flu^ce' 

Bill drawn by Newton on Whitby^ was presented for acceptance^ aad 
Whitby wrote upon it ^ Mr. Jackson please to pay this note* and 
place it to Mr. Newton's account, R. Whitby ;'' it was insisted dot 
this was no acceptance, but merely a direction to Jackson to pay it out 
of a particular fund, and if there was no fiind, there was to be no pay- 
ment ; sed per cur. this is a direction to Jackson to pay the money ; 
and it signifies not to what account it is to be placed ; that is between 
Jackson and Whitby only ; this is clearly an acceptance. 

(a) In Ann. 75. is this note. ** Underwriting or indorsing a Bill thni,'' 
' I will not accept this Bill/ is held by the custom of merchants a 
good acceptance, but by Lord Mansfield in Peach v. Kay, in SittiDgl n 
after Trinity Term, 1781, " It was held by all the judges that an «• . 
press refusal to accept written on the Bill, where the drawee .apprizid % 
the party who took it away what he had written was no acceptance ; ^ 
but if the drawee had intended it as a surprise upon the party, and to : 
make him consider it as an acceptance, they seemed to think it ml^ ^ 
have been otherwise. . ^ 

(S) Vide Pillans v. Van Mierop, ante. p. 69. note (r). ^ 

(e) Vide Pierson v. Dunlop, and Mason v. Hunt, ante, p. 69. note (r^ ^ 
[Clarke and others, v. Cock, 4 East's Rep. 57. Woodward authorized 
the Defendant to receive certain African Bills, of which he sent him 4 ■■ 
list, and apprised him that he had drawn upon him for the amount* ' 
The Defendant by letter acknowledged the receipt of the list, and 99* 
•ui'ed Woodward that the Bills he had drawn on him ^ should meet 

witl^ 
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luence any person to take or retain the Bill^ is a 
Complete acce{)tance as to the person to whom the 
prcmuse is made in the one case, and the person 
influenced' in the other, and all the subsequent 
parties in each. 

[[But a promise to accept a Bill' to be afterwards 
drawn, is {[1] no acceptance of the Bill when 

vith dne honour." The iHaintifis, who were Woodward's bankers, 
ad greedy in advance to him, having refused to give him further credit, 
lie indorsed to them the Bills which he had so drawn upon the De* 
iadsBOtf said at the same time communicated the purport of the De- 
fadanlf s letter, or else represented his having made an absolute promise 
to accept, but did not shew the letter itself: and the Plaintiffs on the 
fiith of the Defendant's promise, advanced to Woodward the full 
aaooBt of tfat Bills. The Defendant afterwards wrote to Woodward^ 
dot llie Afiican Bills had been attached, and Woodward in answer de- 
diem to refuse acceptance of the Bills drawn on him. The De» 
did in fact receive the amount of the African Bills, before the 
BOb drawn on him became due ; but this amount was afterwards at- 
ttdied in his hands, and upon that attachment he paid over the money 
m icceived. This action was brought against the Defendant as ac« 
of the Bills drawn by Woodward ; a verdict was found for the 
flutject to the opinion of the Court. The Court held that this 
a good acceptance, and that the subsequent circumstances had not 
it away ; and therefore awarded the postea to the PlaintifL 
J. sa'd, the Defendant might have resisted the attachment on 
die gronnd of his acceptances, which would have been a defence to him.] 
[l] Johnson v. Coilings, i East's Rep. 98. Collings owed Raft 
iCSS. lOr. 6^. Ruff applied for payment, and Collings said that if he 
draw for it at two months he would pay it. RiifF drew accor- 
'y and indorsed the Bill to the Plaintiff, but did not mention to 
-Collings's promise. The Plaintiff now sued Collings, on the 
that his promise to Ruff was virtually an acceptance. But Lc 
J. thou^t that as it was not made to a third person, aor 
drcnmstances which might induce a third person to take the 
HI, it was no acceptance, and nonsuited the Pl^tiff. On a rule nisr 
for a new trial, and cause shewn, the whole Court thought it no ac- 
: and Lord Kenyon thought that die admitting a promise to 
made before the existence of the Bill, to operate as an actual 
•cttptance of it afterwards, «ven though a third person were thereby 
to take the Bill, was carrying the doctrine of implied accept- 
to the utmost verge of the law, and he doubted whether it did not 
|i beyond the proper boundary. Rule discharged. 

drawn, 
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drawn, unless some person be thereby [I] induce 
to take or retain the Bill ; and indeed it may I 
doubted, whether in any case, a promise to acce] 
a non-existing Bill, would [2] now be considerf 
as an acceptance of the Bill when drawn.] 

And a promise to accept, made upon an execi 
tory consideration is not (a) binding so long i 
such consideration remains executory, unless 
influence some person to take or retain tl 
Bill. 

[A promise in a letter that a Bill then drawn [i 

** shall meet with due honour j** or that the writ 

will [43 " accept or certainly pay*' it, is an a 

ceptance.3 

[Altfaouj 

[1] Vide Pierson v. Dunlop, and Mason r. Hunt, ante, p. 69. n. 
and Johnson t. Collings ante, 79. n. [1]. 

[2] Vide Johnson v. Collings ante, 79. n. [1]. 

(a) In Pillans v. Van Mierop, ante, p. 69. note (r). Buxr. 1666. L« 
Mansfield says, ^ It was ai^gued upon at the trial, that this imixMrted 
be a credit given to the Plainti^ in prospect of a future credit to 
given by them to White, and this credit might well be countennaiM 
before the advancement of any money, ^nd thU u jo«" 

[3] See Clarke v. Cock, ante, p. 78. n. (r) and Pierson v. Dunlqp, ai 
p. 69. D. (c). 

[4] Wynne v. Raikes, 5 East's Rep. 514. On 9th November, 18 
Brown in America, drew on the Defendants in London, a Bill 
£500. at sixty days after sight ; and on the same day wrote to tb 
that he had valued on them for £5,548. by divers Bills, of wfaidi 
requested their acceptance. The Bill for £500. which was one of th 
Bills, was indorsed by the payees to the Plainti^ in London* fi 
valuable consideration. On 2d January, I8O8, the Plaintifis on 
ceiving the Bill presented it for acceptance, which was refused, 
isth January, 1802, the Defendants wrote to Brown, stating, tfaa 
thdr prospects of security had improved, they would " accept 
certainly pay all the Bills which had then appeared." The BUT 
£500. had so appeared. This letter was received by Brown in Ama 
on 19th March, U02. The Plaintifis presented the Bill for paym 
•n 6th March| 63 days after the presentment for acceptance, and 

7 payna 
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. ^ Although the letter be not recdved until (^l^ 
after the Bill has become due; and although no 
person has been [13 induced by such promis^^ to 
take the Bill.] 

So a verbal promise to accept, though the party 
expressly defer a written acceptance, as where he 
iays, ** Leave the Bill and 1 will accept it/* is a (a) 
complete acceptance. So a verbal promise to ac« 
cept a returned Bill when it shall come back, is 
innding (6) if it do come back. 

An answer by the drawee when a BiU is called 
for, *« there is your Billj it is all right,'' is no (c) 
acceptance. 

[It seems that the drawee's keeping a Bill pre-^ 
seated to him for acceptance, £2] may amount to 
anacceptance.3 

[But 

pi y mettl being refaaedf brou^t this action on the Bill. At the time 
lAta the Bill was drawn, Brown was indebted to the Defendants, 
and still continued to be so, to the amount of ^^5,000. A verdict 
vas found for the Plaintiffs, subject to the opinion of the Court of 
Cog's Bench* The Court held that the case of Powell v. Monnier was 
iffpoint ; that this was a good acceptance. Postea to the Plaintifis. 
[l] See Wynne v. Raikes, ante p. 80. n, [4] 
{a) D. Molloy, B. 2. c. 10. §. 20. Mar. 2d ed. 17. 
(i) Cox T. Coleman, ante p. 70. note (r) 

if) Powell V. Jones, £q)inasse, 17. In an action against the Defend- 
9at as acceptor of a Bill, the only evidence to prove the acceptance was> 
ibat when the 1^ was called for, he returned it, and said, ** there is 
your KB, it is all right." Lord Kenyon thought these words could by 
JK> implication amount to an acceptance, and nonsuited the Plaintif • 
TOle ante p. 78. note (a) 

[9] Harvey v. Martin, King's Bench sittmgs a&er Mijhaelmas Term, 
.1806. In an action by the payee and holder of a Bill, against the De* 
fendant as acceptor, it appeared that the Bill was drawn in Guernsey, 
tboethedxawer ^ndthe Plaintiff resided^ on tiie ]>efendanty who4ivedin 

Cr Cornwall^ 
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'tiut by the usage of trade, a banker in Loi 
*vill not render himself responsible by retain 
check drawn* on him, [1] provided he reiu 

Cornwall, dated isth March, 1805, at three months. Thati 
fortnight after it was drawn the Plaintiff sent it to the Defend 
siring him to accept it, and remit it to S. Dobree, the Plaintifl 
respondent in London. On isth April, 1805, the Plaintiff, 
that the Bill had not been sent to S. Dobree, wrote to the Dc 
requesting him to accept and send it, stating, that though 
sidered the keeping the Bill, as tantamount to an acceptance, 
it was not the same to him, as S. Dobree would not give him a 
it until he received it accepted. The Defendant however i 
accept the Bill, or remit it, or give any notice of his refusal i 
On I St of June the Defendant signed a letter, admitting that 
kept the Bill, though told by the Plaintiff that he considered h 
so, as tantamount to an acceptance, ** as he intended to have p 
but having no effects of the drawer's refused to pay : and on 4 
when the Bill was protested for nonpayment, he said he had rn 
to write an acceptance upon it, thinking it of no consequence 
meant to pay it." Lord EUenborough referred to a MS. case c 
Iner v. Oddie, in which Lord Kenyon expressed an opinion 
mere .keeping of a Bill was an acceptance; and s^d he im 
entertain the same opinion ; but should leave that question to 
on the custom. Gibbs however for the Defendant admitting 
could hot answer the case, a verdict was found' for the Plaihtif 
on an application to Lord EUenborough to certify for a spec 
his lordship refused, saying that this was a clear case ; but that 
not been attended with such strong admissions on the part of 
fendant, but had been a mere case of a Bill kept by the dra 
fchould have thought it a fit case for a special jury to decide^ 
such detention of the Bill amounted to an acceptance. 

See (Scaccia de Commerciis 5c Cambio fol. S8S, num. 335, 
enumerating the different acceptances, mentions that which 
" tacite per receptionem, et detentionem literarum." See also 
Contriat de Change, part i. ch. IIL §\ s, p. 89,. who observes, 
Ordohftance having cUrected that an acceptance should be in writ 
rendered inadmissible the " acceptation taclte^^ resulting fi 
drawee's having received and retained the Bill. 

[i] Femandey V. Glytin, l Campb. N, P. C. 42G, n. In thi 
was decided, that by the custom in London, a banker might 
^heck at any thne before five o'clock of the day on which it wai 
And although the check had been cancelled by mistake, yet 
been returned within the timei the baoker was holdeo to 
charged* 
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lit any time before five o'clock in the evening, c£ 
ifae day on which it is drawn.^ 

An acceptance to pay when remitted for, is (a) a 
conditional acceptance. 

So an answer by a drawee who lived in London, 
that a ship was consigned to him and a person in 
firistol, and that till he should know to which port 
the ship would come he could not accept, connect- 
ed with a subsequent answer that the Bill was a 
good one, and would be paid though the ship should 
be lost, was (6) held a conditional acceptance only; 
it being clear, that the drawee looked for an oppor- 
tnnity of reimbursing himself, and had three events 
in contemplation, the ship's arrival at Bristol, her 
anival at London, and her loss : in the two latter 
he^ould have the opportunity, and therefore ac- 

(a) Banbfory v. lissett, Str . 1211. The drawee accepted a Bill ^for 
lissettOmi Galley ofLeghom^ to pay as remitted from thence at usance,* 
lodit Mra^ objected in an action against him that there was no evidence 
to diew he had a remittance, and that his acceptance was conditional 
€iily. LeCy C. J. declared he so miderstood it, bat he left it to the 
jury, andthey fbmid for the Defendant upon another point, and gave no 
opimon upon this. 

[h) This was the case of Sproat t. Matthews, I Term Rep. 182. 
Tfab ship did arrive at London, and the Defendant disposed of the 
cargo; but it appearing that upon the Defendant's answer that the Bill 
VDold be paid though the ship should be lost, the Plaintiff' noted the 
Bin for non-acceptance. Buller, J. held that the acceptance was con* 
<fitiooal only, and that the noting shewed the Plaintiff did not choose to 
tde it» and directed a nonsuit ; and upon a rule to shew cause why 
there should not be a new trial, the Court, Tiz. WiOes, Ashhurst, and 
BoDer, Js, concurred that the acceptance was conditional only, but 
WiDes, J. thought if there were a doubt whether it was conditional, or 
ipfaether the Plaintiff had precluded himself from insisting upon it, aU 
the &ct8 should have been left to the jury, and he was therefore of 
opinion that the nonsuit should be set aside ; but the other Judgeft 
llxN^^ diffoently, aiKl the rale was discbugsd* 

€ % cepted; 
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cepted ; in the former, he should not, and did nci 
accept. 

But an answer by the drawee, that he would pa^ 
if I. S. woidd not, but that he must first apply iM 
him, not that he thought he would pay,but because 
he judged it right to put him to the trial, with at 
.assurance to the holder, that he might rest satisfied 
of the payment, was held (a) an absolute ac- 
ceptance. 

If a man purposes making a conditional accept 
ance only, and commits that acceptance to writing, 
he should be careful to express the conditions 
therein : for of any verbal condition he may annexe 
to the acceptance he will not be at Uberty to avail 
himself against (b) any subsequent party, if eithet 
such party, or any intermediate one between him 



{a) Wilkinson v. Lutwidge, Str. 648. Two Bills drawn on the De» 
fcndant were sent to him by the PldntifF*8 agent for acceptance, and ht 
wrote for answer, " The two Bills which you sent me, I will pay if tlu 
owners of the Queen Anne do not : and they living in Dublin musi 
first apply to them : I hope to have their answer in a week or ten days : 
1 do not expect they will pay them, but I judge it proper to take theij 
answer before I do, which I request you will acquaint Mr. Wilkinsoc 
with, and that he may rest satisfied of the payment." He aftenyardi 
wrote, ** I have not had an opportunity of sending the Bills to th( 
owners of the Queen Anne, but will take the first opportunity, and 
«hall then remit to the gentlemen concerned, according to my promise." 
One of the Bills he paid, but being sued upon the other he contended; 
that his acceptance was conditional only, to pay if the owners of the 
Queen Anne did not : but Raymond, C. J. held it an absolute accep^ 
ance, and that the attempt to procure payment from the owners of the 
Queen Anne was to be made by him, and was wholly for his benefit 
and accommodation, but that the Plaintiff was to have his money at all 
events. The jury found accordingly for the Plaintiff. 

(b) Mason y. Hunt, Doogl. 286, 299. Per Lord Mansfield, <*If an 
agreement to accept is conditional, and a third person takes the Bill 
koowing of the conditions, he takes it subject to them.'* 

4 and 



(85) 

and the person to whom the acceptance was given, 
took the Bill without notice of such condition, and 
gave a valuable consideration for it, and at all 
events the onus of proving such condition will be 
upon the acceptor. 

A conditional acceptance becomes absolute, as 
80on as its conditions are performed* 

Thus an answer by the drawee, that he could not 
accept until a Navy Bill should be paid, was 
thought (a) to operate as an absolute acceptance 
upon the payment of the Navy Bill. 

But if the drawee says he cannot accept ^vitllout 
^fiirther directions from I. S. and I. S, afterwards 
desires him to accept, and draw upon A* B. for the 
amount, the (A) mere drawing upon A. B. will not 
make this an acceptance, although the actual pay- 
ment of the Bill on him may. 
An acceptance varying from the tenor differs 



(a) Pierson v. Dunlop, ante p. 69. note (r) 

(^)-Smith and another v. Nissen and another, l Term Rep. 269. Tau- 
Ittt ord«^ goods of the Defendants, and desired them to draw on the 
Piamti^ for the amount, which they did : the Plaintiffs wrote two 
fetters to the Defendants, one saying they could not accept, because the 
Defendants had sent more goods than were ordered, but that they had 
written to Taubert for further directions ; the other saying they had 
TOtco to Taubert and were waiting his answer before they could ac- 
cept, hai bad desired the holder to keep the Bill ; in the mean time 
Taidiert desired the Plaintiffs to accept, and draw on Goverts for the 
amount ; they accordingly drew on Goverts, who refused to accept, 
and upon that they paid die BiU for the honour of the Defendants, and 
hnoght an action against them for money paid ; the Plaintifi^ had a 
verdict, but the Defendants moved for a new trial, on the ground that 
^ drawing on Goverts was an acceptance of the Bill drawn by the 
Defendants. Sed per cur. What the Plaintiffs did, did not amount to 
li xceptan^e, for they never meant to make themselves liable, unless 
the Bill they drew was accepted and paid, and a rule was refused. 

G from 
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cepted ; in the former, he should not, and did noE 

accept. 

But an answer by the drawee, that he wpuld pay 
if I. S. would not, but that he must first apply to 
him, not tliat he thought he would pay,but because 
he judged it right to put him to the trial, with an 
assurance to the holder, that he might rest satisfied 
of the payment, was held (a) an absolute ac- 
ceptance. 

If a man purposes making a conditional accept- 
ance only, and commits that acceptance to writing, 
he should be carefiil to express the conditions 
therein : for of any verbal condition he may annex 
to the acceptance he will not be at Uberty to avail 
himself against (6) any subsequent party, if eithet 
such party, or any intermediate one between liim 



{a) Wilkinson v. Lutwidge, Str. 648. Two Bills drawn on the De» 
fendant were sent to him by the PldntifF*8 agent for acceptance, and hit 
wrote for answer, " The two Bills which you sent me, I will pay if tlu 
owners of the Queen Anne do not : and they living in Dublin musf 
first apply to them : I hope to have their answer in a week or ten days ! 
1 do not expect they will pay them, but I judge it proper to take theii 
answer before I do, which I request you will acquaint Mr. Wilkinsot 
with, and that he may rest satisfied of the payment." He aftenyardi 
wrote, " I have not had an opportunity of sending the Bills to the 
owners of the Queen Anne, but will take the first opportunity, and 
«hall then remit to the gentlemen concerned, according to my promise." 
One of the Bills he paid, but being sued upon the odier he contended, 
that his acceptance was conditional only, to pay if the owners of the 
Queen Anne did not : but Raymond, C. J. held it an absolute accep^ 
ance, and that the attempt to procure payment from the owners of the 
Queen Anne was to be made by hii^, and was wholly for his beoefil 
and accommodation, but that the Plaintiff was to have lu9 money at al 
events. The jury found accordingly for the Plaintiff. 

(b) Mason v. Hunt, Dougl. 286, 299. Per Lord Mansfield, **If an 
agreement to accept is conditional, and a third person takes the Bil 
koowing of the conditions, he takes it subject to them.'* 

A and 
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holder does any act expressing a non acquiescence 
therein, as if he gives notice to any of the antece*- 
dent parties generally that acceptance is refused, 
or notes the Bill for non-acceptance, the offer {a) 
is not binding. 

There is a case (b) however in which it has been 
supposed to have been decided, that if the holder 
strikes out an acceptance which varies from the 
tenor of the Bill, and substitutes an acceptance ac« 
cording to the tenor, he may afterwards restore the 
acceptance he struck out, and that such accepts 
ance will continue binding, but it has (c) been 
doubted whether the determination went farther 
than to decide that the alteration in the acceptance 
(though it aiinulled the acceptance and discharged 
the acceptor) did not destroy the Bill as to the 
other parties. 

[a) Sproat v, Matthews, ante p. <3. note {b) [and Bentinck v. Dpr« 
oen, post. p. 89. n. [2.] 

[b) Price y. Shute, Beawes, § 292, 1st e(L p. 444. Moll. B. 9. c. 10. 
§ 28. A Bill was 4rawn payable 1 st of January, and the drawee accepted 
k to pay the 1st of March : the holder struck out the l«t of March» 
and substituted the 1st of January, and sent the Bill for payment on 
Uiat day, which the acceptor refused ; the bolder then struck out the 
1st of January and restored the 1st of March, and in an action on thif 
Bfl], the question was. Whether these alterations did not destroy the 
Bin ? And Pemberton, C. J. ruled that they did not. 

(r) In Master y. Miller, 4 Term Rep. sso. Lord Kenyon in comment* 
ing on the case of Price v. Shute observes, that the books do not say 
s^;ain8t whom the action was brought; and it could not have been 
against the ap^eptor, because his acceptance was struck out by the 
jKirty himself who breu^t the action ; and he concludes, ^' that on the 
person to whom the Bill was directed refusing tp accept the Bill as it 
was originally drawn, the holder resorted tp the drawer ;** however, 
Buller, J. 4 Term Rep. 336. says he cannot consider this case in any 
other light than as an action against the acceptor, because the books 
only state what passed between the holder and |he acceptor. 

fAn 
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[An acceptance once completed [1] cannot be 
revoked.] 

[And it 1ms been [2] held, that if the drawee 

write 

• 

tl] See Marius, p< 20. and the cases mentioned in the two next notes^ 
[ii] Thornton and anotlier v. Dick and another, 4 Esp. N. P. C. 270, 
A Bill drawn on the Defendants, payable three months after sight, was 
on the lei of Oct. left with them, by the Plaintiffs, for acceptance. It 
was not called for until the 1 1th ; when it appeared that the wordB9 
** Accepted the ist of Oct. 1799. Q. Dick and Co.'* had been written 
upon the Bill, and afterwards nearly obliterated by ink. The woixU 
however were still legible. At the time of drawing the Bill, the Dei 
fendants were in advance to the drawer* The Plaintiffs, as indorsees, 
•ued the Defendants as acceptors. The acceptance and subsequent 
cancellation, were admitted: and the only question was, whether the 
cancellation, having been made before the re-delivery of the Bill, had 
discharged the acceptor. Lord EUenborough said, that if a party 
pnce accepted a Bill, he had done the act, and could not retract. And 
that there was no difference in point of legal effect, whether the Bill 
were payable after sight or after date. Verdict for the iHaintifFs. — i 
Tummer v. Oddie was cited: in that case however the declaration con** 
tained counts against the drawee for having mutilated the Bill. 

Tummer v. Oddie, 1800. A Bill was left for acceptance, and ac-i 
cepted, but the acceptance was afterwards cut off, and the Bill returned 
hi that mutilated state. Lord Kenyon was clearly of opinion, that the 
acceptance once made could not be revoked, and that the acceptor was" 
utill bound. This case was cited in Beptinck v. Dorrien, 6 East's Rep, 
200. and the Hamburgh ordinance was referred to, as having been re- 
cognized by Lord Kenyon to be the law of merchants here : and Lord 
EUenborough said, "The rule is certainly laid down in the Hamburgl) 
ordinance as stated, that an acceptance once made cannot be revoked ; 
though to be sure, that leaves the question open as to what is an ac^ 
ceptance, whether it be perfected before the delivery of the Bill." And 
Lawrence, J. in the case last mentioned, 6 East's Rep. 201. said, 
" When the general question shall arise, it will be worth considering 
how that which is not communicated to the holder, can be considered 
as an acceptance while it is yet in the hands of the drawee; and where 
he obliterates it, before any communication made to the holder." From 
this it would appear, that Mr. J. Lawrence had taken the same view of 
this question as Pothier, who cites from La Serra, ch. la a case where 
the holder of a Bill having left it for acceptance, the drawee, before he 
returned it, cancelled an acceptance which he had written and signed 
upon it^ and it was adjudged that this acceptance was annulled ; ancl 
observes, " La laison est, que le concours de volonte? qui forme m\ 

contrat> 
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write an acceptance on a Bill left with him by tlie^ 
holder, he cannot revoke such acceptance, evert 
while the Bill remains in his possession, and before 
it is called for by the holder. But this does [1^ 
not appear to be considered as settled.] 

[]If, however, upon such acceptance being in 
fact cancelled by the drawee, the holder has the 
Bill noted for non-acceptance, he [2] will be pre.- 
eluded from afterwards insisting on the validity of 
the acceptance.3 

contrat, est un concours de volontds que les parUes se sont r^iproque» 
raent declarees ; sang cela, la volonte d'une partie ne peut acquerir de 
droit a Pautre partie, ni par consequent ^e irrevocable. Suivant ce» 
principes, pour que le contrat entre le proprietaire de la lettre et celui 
8ur qui elle est tirce, soit parfait, il ne sufGt pas que celui^i ait eu 
pendant quelque temps la volont^ d'accepter la lettre, et qu'il ait ecrit 
au bas qu'il Tacceptoit : taot qu'il n'a pas declare cette volonte aa 
porteur, le contrat n'est pas parfait ; il peut changer de yolont^ et 
rayerson accpptation."^-Traite du Cop^t de Change, part 1. ch. iii. 
§ 3. pi. 44. — See also Emerigon Traite des Assurances, ch. ii. § 4. p. 45, 
who observes that La Serra "pose en maxime, que tant que I'accep* 
tant est maitre de sa signature, c*e8t-a-dire, qu'il n*a pas delivre la lettre 
de change, il peut rayer son acceptation."— See also Stevenson on fiillS| 
p. 1C2 — 164. 

[l] Vide ante p. 88. note [2] and Bentinck v. Dorrien infra. 

[2j Bentinck v. Dorrien and another^ 6 East's Rep. 199. This action^ 
which was by an indorsee against the Defendants as acceptors of a Billy- 
was lefened ; and the arbitrator, after reciting in his award that tho 
Plaintiff on the sist of May, left the Bill with the Defendants forac-^ 
ceptance, that they signed an acceptance thereon, but that on the 1st of 
June, and before the BUI <waj called Jor, they cancelled that acceptance, 
and tliat the Plaintiff thereupon noted the Bill for non-acceptance, de- 
clared himself to be of opinion, that by such noting, the Plaintiff had 
precluded himself from insisting that the 'Defendants had bound them* 
selves to pay the Bill, and therefore awarded in favour of the Defend- 
ants. A rule nisi was obtained for setting aside this award, on the 
ground that the acceptance was irrevocable. But after cause shewn, 
Uie Court held that whether such accepunce could or could not be 
revoked, the Plaintiff had, at all events, by noting the Bill for non- 
acceptance, precluded himself from contending that the acceptance was 
valid. Rule discharged, Sec Sproat y. Matthews, ante p. 83. (h) 

The 
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The obligation also of a complete acceptana 
inay be (a) waived. 

This waiver may be either expressed or implied 

An (A) agreeiijpnt to consider an acceptance ai 

at an end, or a (c) message to the acceptor upoi 

an accommodation Bill, that the business was set 

tied with the drawer, and he need give himself u 

(a) Vide Walpole v. Pulteney, and Black v. Peefe infra aojd Maw 
T. Hunty post. p. 91. D. (a) and in Dingwall v. Dunster, pott* p.9S 
note («) the whole Court held, that though nothing short of an expre^ 
tgrecment would discharge the acceptor, an express agreement wodd 

[Whatley v. Tricker, 1 Campb. 35- The indorsees of a Bill, knowin, 
that it had been accepted for the accommodation of the drawer, and pa 
eessing goods of the drawer's, from the produce of which they a 
pected payment, said, (at a meeting of the acceptors' creditors) tk 
^ they looked to the drawer, and should not come upon theaccepton. 
In Consequence of which the latter assigned their property fiv tl 
beneHt of their creditors, and paid them 15j. in the pound* Tt 
drawer's goods however proved to be of little value, and he became ii 
iolvent, upon which the indorsees ^ued the acceptors. Lord Elki 
borough said that if the Plaintiffs' language amounted to an unconditioB 
renunciation of all claim upon tlie acceptors, whereby, the latter ha 
entered into the arrangement witfi their creditors, the acceptors wo 
discharged; if only, to a conditional promise, not to resort to the a 
ceptors, if satisfied elsewhere, they "were not. The jury found for tl 
Plaintiffs.] 

(A) Walpole v. Pulteney, cited Dougl. 236, 237 — 248, 249. Wal^ 
held a Bill accepted by Pulteney, but agreed to consider his acceptain 
28 at an end, and wrote in his bill-book, opposite the entry of this Bi 
•* Mr. Puheney's acceptance at an end." Walpole kept the Bill fro 
?772 tQ 1775, without calling upon Pulteney, and then brought tl 
action. The jury found a verdict for the Plaintiff, but the Court 
Exchequer thought the verdict wrong, and granted a new trial, up 
^hich the jury found for the Defendant. 

(c) Black V. Peele, cit. Dougl. 236, 237 — 248, 249. Bla<;k arrest 
Peele as acceptor of a Bill drawn by Dallas, but on finding that the i 
ceptance was an acconmiodation one, his attorney took a security frc 
DaHas, and sent word to Peele, that he had settled with Dallas, and t! 
Peele need give himself no further trouble ; Dallas afterwards becai 
bankrupt, upon which Black again sued Peele ; but it was held that 
Black had in express words discharged Peele, the action could not 
maintained. 

furth 
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further trouble, is an express waiver ; the receipt (a) 
of the known consideration of the acceptance, ,an 
impHed one. 

If the holder of a Bill receives a part of the 
money from the drawer, and faikes a promise from 
him upon the back of the Bill for the payment of 
the residue at an enlarged time, it (b) is for a Jury 
to say whether this is not a waiver of the accept- 
ance, but it ought to be left to them with strong 
©bvservations to shew that it is. * 

[And where a Bill has been accepted for the 

mere 

(a) Mason v. Hunt, Dougl. 284. 297. ante p. 69. note (c). Rowland 
Hunt agreed that his partner, Thomas Hunt, should on consignment oi 
a cargo, and an order for its insurance accept Bills for £3^600. The 
cargo was consigned, the order for insurance given, and Thomas Hunt 
effected the insurance, but he refused to accept the Bills ; after some 
negociation, the Plaintiff being the holder, signed a memorandum, by 
which, after stating that the consignment had been made on account of 
the Bills, and that the Hunts being apprehensive that the net proceeds 
might not be sufficient to discharge them, had refused to accept, he 
accepted the Bill of lading and policy, and undertook to apply the net 
proceeds, when in cash, as far as they would go to the credit of the 
payee, in part payment of the Bills ; the Plaintiff afterwards sued the 
Hunts ; and insisted that Rowland Hunt's agreement was an accept* 
ance : but after a verdict for tlie Defendant, and time taken to consider 
upon a rule to shew cause why there should not be a new trial, the 
whole Court was clear that by the memorandum the Plaintiff had 
waived all right to insist on Rowland Hunt's agreement, for it was ob* 
Tious that the whole consideration of the acceptance was the consign- 
ment, upon which there would be a commission, and the policy, and 
these the Plaintiff had taken to himself. 

ib) Ellis V. GaUndo, B. R. M. 24 Geo. HI. cited DougL S50. note. 
Jaines Galindo drew upon his brother for j^^^* ^^ favour of the 
Plaintiff; when the Bill became due James paid the Plaintiff 
£3, 15j. W. and indorsed a promise to pay the remainder in three 
months. Three years elapsed, and then the Plaintifi sued the drawee 
upon his acceptance. Lord MansOcld thought the Defendant dis^ 
charged, and nonsuited the Plaintiff. An application was made for a 
new trial, when Lord Mansfield said, he tliought the case did not intier- 
&re with that of Dingwall v. Dunster, but a rule to shew cause, wat 

granted 
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mere accommodation of tlie drawer, if the holder, 
knowing that circumstance, give time to the 
drawer, he [1] will discharge the acceptor.^ 

But a neglect to call upon an acceptor, or an 
indulgence to any of the other parties, though for 
ever so long a time, shall (a) not be considered as a 
waiver. 

[If the holder of a Bill agree not to sue tlie 
acceptor, upon his making an affidavit that the 

acceptance 

granted : after cau5?e was shewn, Lord Mansfield said, " The donbt is,. 
whether the question should not have been left to the jury, it being a 
question of intention arising out of the circumstances." Wiiles, J. 
thought it should have been left to the jury; and per Buller J. **1 
rather think the case should have gone to the jury; but I am not there* 
fore of opinion, that there ought to be a new trial ; the indorsement 
could not have been meant as an additional security, for the drawer watf 
equally liable before. I should have left the question to the jury, bat 
with very strong observations ; and as the demand is so small, I do not 
think there ought to be a new trial." Rule discharged. 

[l] Sec Laxton v. Peat, 2 Campb. N. P. C. 185. post. p. 159. n.[a]. 
The holder of a Bill, knowing that it had been accepted for the ac- 
commodation of the drawer, received part payment from the drawer, and 
gave him time for payment of the remainder : he now sued the acceptor; 
but Lord Ellenborough held, that here the acceptor was a mere surety, 
and was discharged, by time having been given to the pnncipal. 
Nonsuit. 

(a) Dingwall v. Dunster, Dougl. 235. 247. Dunster lent Wheate hit 
acceptance, which became due I3th December, 1774; it was then in 
the hands of Dingwall, but he finding that Wheate was the real debtor, 
wrote to his attorney in February and November, 1775, for payment, 
received interest upon the Bill from W^heate, and suffered several yean 
to elapse without calling on Dunster: on isth of February, 1775, 
Dunster wrote to thank Dingwall for not proceeding against him, and 
said he had been informed by a person Dingwall had sent, that Wheate 
had taken up the Bill ; but Dingwall took no notice of this letter ; he 
afterwards sued Dimster, for whom the jury found, but upon a rule to 
4hew cause why there should not be a new trial, the whole Court heldf 
that there was nothing in the Plaintiff's conduct to discharge Dunster; 
that it meant nothing more than an indulgence to him, and that he 
would try to recover from the drawer if he could ; but by Lord Mans- * 
field, no use has been made of the Defendant's letter ; probably the Hicf 
did not warrant him in asseiting that a person the Plaintiff sent had ioid 
him Wheate had taken up the Bill ; had the Plaintiff by any thing ia 



tance is a forgery, he will be [1] precluded 
suing the acceptor, if such affidavit be made 
woTiiy though it be fidse.] 

bet, confirmed him in such a belief, it might have altered tht 

Tson V. CJeveland, 13 East's Rep. 4S0. n. In ao action by an 
against the acceptor of a Bill, no demand was proved till three 
after the Bill was dae, and when the drawer had become in« 
Bttt by Lord Mansfield, the acceptor of a Bill or maker of a 
ways remains liable. The acceptance is proof of having assets 
inds, and he ought never to part with them, unless he be sure 
Bin is paid by the drawer.] 

?¥ens V. Thacker, Peake, N.P. C. 187. The Plaintiff, who 
xaee of a Bill, presented it to the Defendant, as acceptor, for 
L The Defendant said the acceptance was a forgery, and 
o make an affidavit that he had never accepted the Bill. The 
at first agreed not to sue him, if he would make sudi affidavit ; 
5 afterwards convinced that the Defendant had accepted the 
Esed to receive the affidavit, and brought this action. The affi-> 
td been engrossed, but not sworn. It was urged, that the 
could not recede from his agreement. Bat Lord Kenyon said, 
d the affidavit been sworn, he should have held, that the De- 
had discharged himself fix}m this action ; though such affidavit 
a false. But not having been sworn, the Defendant was still 
nless he could prove the acceptance a forgery. Verdia for 
i6& 



CAR 



(94) 



CAP. IV. 

OfthePresentnieiitfor Acceptance or Payment. Qf 

• • • 

Payment. And of Notice of a Non-acceptance ^ 
Non-paymenti 

The receipt of a Bill or Note implies an lindcr^ 
taking from the receiver to (a) every person iihi' 
would be intitled to bring an action on paying i^ 
to (b) present in proper time the one, where neces- 
sary, for acceptance, and each for paymel>t, to (c) 
allow no extra time for payment, and to give (^ 
notice without delay to such person of a failure iii 
the attempt to procure a proper acceptance or pay- 
ment ; and a (e) default in any of these respects 
will discharge such person from all responsibility 
on account of a non-acceptance or non-payment, 
and make (/) the Bill or Note operate as a satis- 

faction 

{a) Vide post p. 129. to p. 142. 

{b) Vide post p. 99. to p. 107. 

(c) Vide Tindal v. Brown, post p. 116. note C^) 

id) Vide post p. 1 1 5. to 1 30. 

ie) Vide post p. 1 15. to 130. 

Syderbottom v. Smith, Str. 649. In an action agdnst the indoraer^il 
a Note, Eyre, C. J. of the Common Pleas directed the jary to find in 
die Defendant, because the Plaintiff had not proved diligence to get'tll 
money from the maker ; being of the old opinion that the indoraer omjj 
warrants upon default of tlie maker, ' 

Gee V. Brown, Str. 792. The holder of an Inland Bill gave the a0 
ceptor time, by intervals, from I4th of May, when the Bill became ddil 
to 7th of June, and then sued the drawer, but there being no notice jfii 
him. Eyre, C. J. held the loss ought to fall on the PlaintifT. 

(/) By 3 and 4 Ann. c. 9. § 7. It is enacted, that if any person dod 
accept any such Bill of Exchange, for, and in, satisfaction of any fbnnQ 
debt^ orjum of money formerly due i^Ko hun^ the same shall be ao 

countec 



fkction of any debt or demand^ for which It wad 
given. 

The presentment is to be made where the Bill or 
Npte is payable. 

If the drawee or maker cannot be fi>und at the 
place where the Bill or Note is payable, and it ap- 
pears that he never lived there, or has (a) ahscond'- 
ed, the Bill or Note is to be considered as disho- 
noured ; if he has only removed, the holder (6) 
must endeavour to find out to what place he ha» 
removed, and make the presentment there. 

If on a presentment it appears liiat the drawee 
or maker is dead, the holder (c) should enquire 
after his personal representative, and if he lives 
within a reasonable distance, present the Bill or 
Note to him. 

[If in the absence of the drawee, a BUI has been 

counted and esteemed a full and complete payment of such debt, if 
such person accepting of any such Bill for his debt, doth not take his 
due course to obtain payment thereof, by endeavouring to get the same 
accepted and paid, and make his protest as aforesaid, either for noor 
acceptance, or non-payment thereof. ^ 

(a) Anon. Lord fiLaym. 749, ** The custom of merchants is, that if 
B. upon whom a Bill of Exchange is drawn, absconds before the day of 
payment, the man to whom it is payable may protest it, to have better 
security for the payment, and to give notice to the drawer of the ab« 
scooding of B." Proved by merchants at QuildhaU, Tr. 6 W. and M* 
before Treby, C. J. 

(h) Collins v. Buder, Str. 1087, The maker of a Note shut up hjT 
liouse before the Note became due, and in an action agdnst an indorser, 
the quesuon was, Whether the Plaintiff had shewn sufficient in proving 
that the house was shut up ? and Lee, C. J. thought not, but that he 
should have given in evidence that he enquired after the maker, or at* 
tempted to find him ova, [Vide Bateman v. Joseph, post p. 141. n, [i] 

(c) MoUoy, B. 2. €. 10. § 34. " If a Bill be accepted, and the party 
i[ies» yet there must be a demand made of his executors or administra* 
fl^rs ; and in default of payment, a protest must be made* 

accepted 
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itccepted by his agent, and at tlie time when t 
Bill becomes due, the drawee be still absent^ pi 
lentment for payment [1^ should be made to sui 
agent.] 

If a Bill or Note is made payable at a banker 
it is (a) sufficient to present it for payment at tl 
banker's, and if the banker is himself the holder, 
is (a) sufficient for him to see whether he has eflfec 
in hand. 

[If a Note be made payable at a particular plac 
and that place be mentioned in tlie body of tl 
Note, presentment for payment [2] must be niac 



Ii] See Phifips y. Astling, post. p. 138. n. [l] 

(a) Saunderson and others v. Judge, 2 H. BL 509. A Note ma 
payable at the Plaintiffs' was indorsed to them ; when it became d 
the maker havmg no effects in their hands, they wrote to one oft 
indorsers to say it was not honoured, and afterwards brought an acti 
against him; but it appearing that they had made no demand on t 
maker, they were nonsuited ; on shewing cause however against a r 
for a new trial, the Court held, that it was sufficient to present theN< 
where the maker made it payable, and as the persons at whose hoa» 
was made pa^^able were themselves the holders, it was sufficient 
them to refer to their books, and see whether they had effects in hai 
and a new trial was granted. 

[2] Sanderson v. Bowes and others, B. R. M. 52 Geo. III. In 
action on twelve country bank notes, for £l, 1j. each, issued by t 
Defendants fron^ their banking-house, at Workington, the dedarab 
contained a count upon each Note, stating that the Defendants noadi 
certain Promissory Note, " and thereby, on demand, promised to p 
gt the banking-house at Workington, to one R.N. or bearer," the som 
^1. ij.; and that thereby the Defendants became liable, and promis 
to pay, according to the tenor and effect of the Note. There ^ 
however no averment of a presentment for, or demand of, payment, 
the banking-house ; but only the usual allegation, that the Defendan 
** although often requested," (without saying where) had infused 
pay. To these counts there was a general demurrer and joiild^ : ai 
after argument, the Court held, that there being no printy betwe 
these parties, but in respect of the Note, and that being a contract 
pay. at a particular placci a demand of payment at that place^ was 
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th^ place : but where the place is mentioned in 
« margin^ it does [13 not appear that such pre* 
ntment is necessaiy.3 ' 

[And it [2] seems that if a Bill be accepted, 

payaUe 



ihe MUu e oFa cosditioo precedcBt to the Pbiiitiff's r^t U> recover ; 
adtiierebeiDgDoaveniieiitQf sac& demand, the Defendants were in* 
ttied to judgment ; and they gave judgment accordingly. 

[1] In Wild Y. Rennards, 1 Cainpb.N. P. C. 425. n.Bay]ey, J. hek!^ 
dotif a Promissory Note be made payable at a particular place, there 
ii BO necesgjty for proving, in an faction against the maker, that it hat 
boa pRtcnled there for paymem. And upon this case being dfied in 
Stodoaoo T. Bowes, Bayley, J. said, that as & as he could recollect, 
Ae place was not incorporated with the body of the Note, it was only 
■rotioocd, in a memorandum, at the bottom. And in Callaghan t. 
Aik»t,9 Can^N. P. C. 551. and Sanderson t. Judge, 2. H.BL509. 
dr tame distinction is taken. 

[2] Upcm this P9int, there are conflicting decisions : die Comt of 
Common Pkas having determined that it is necessary that such a pre- 
iminirm should be made; and the Court of Ejog'sBenchyinasubse- 
^KBt cate^ that it is not. 

Calbghan t. Aylett» C.B. H. 51 Geo. m. s TannL S. C. 2 Can^ 
H. P. C 549. In an acdon against the acceptor of a Bill, it appcaareA 
that die Bfll was accepted, payable at Messrs. Ramsbottoms, bankers*. 
Loodoo; and two obgectioDs were taken to the Plainti£Ps right to re- 
C0itr; first, that there was a variance between the acceptance proved^ 
wiadi was a ^ledal one, and that averred in the declaration, which wat 
ageaenl one; and secondly, that there was no proof of a presentment 
fir payment at the place, where the Bill, by the acceptance^ had been 
payable. A verdict was found far the Plainti^ subject to the 
of the Court iqpon these points, which were reserved. . A rule 
to tet aside this verdict and enter a nonsuit, was obtained, and 
aficr cause shewn, the Court (Mansfield, C. J. absente) held, that the 
where a Bill is made payable, must be considered as part of the 
between the acceptor and. the holder. That this v^as a qiedal 
md T"^*fiH acceptance ; binding the acceptor to pay at Ramsbottoms, 
tid not universally. They said, it seemed £ur, that vdien a party had 
pnptidfd funds at his banker's, for the due satis£M:tion o£ a Bill, he 
ihoui^ be allowed to fxotect himself from the risk of being arrested^ 
19QB it^ by a malicious creditor. They referred to Parker t. Gordoa. 
llatt9S85,4Bdtaid it could make no diference (for this purpose) 
wkcllier the acdon were against the drawer or acceptor. Rule absolute. 

SoitoiiT. G<Mmdry, 13 East's Rep. 459. Drawer agabst the acceptor 
tfalOL The declantiQii stated, that the Defirodant aerated the Bill 
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payable at a particular place, it is not necessary, ift 
an action against tlic acceptor, to prove a present- 
ment for payment at that place.] 

[]In [1] one case it has been decided, that if 
tlie acceptance of a Bill appoint the paytnent to be 
made by certain perspns at a particular place, it is 
necessary in an action against the drawer, to shew 
that a presentment for payment has been made to 
those persons, at siiChphce.'\ 

f If a check upon a banker be lodged with another 

pay?ble at Sykes and Go's., and thereby became liable, and promised to 
pay according to the tenor and effect of the Bill, and of his acceptance. 
TJiere was no averment of a presentment for payment to Sykes and Co- 
nor of any demand upon the Defendant, other than the common alle« 
gation, tliat the Defendant, " although often requested," had not paid 
the Bill. The Defendant demurred specially, and assigned for cause, 
tlie want of an averment of a due presentment for payment. And 
after argument, the Court (Le Blanc, J. absente) held, that the place" 
mentioned in the acceptance, was only an intimation to the holder,* 
where the acceptor was to be found; that it formed no part of the 
contract that the Bill should be presented there ; and that the accept- 
ance, though stated to be payable at a particular place, bound the party 
to pay the Bill generally and universally. The Court, however, being 
desirous of looking into the case of Callaghan v. Aylett, which was cited» 
gave judgment nisi for the Plaintiff; but they did not mention the case 
again in the course of the teim, and the judgment therefore stood foc 
the Plaintiff. 

[i] See Ambrose v. Hop wood, 2 Taunt. 61. and post. But in Hufiam 
V. Ellis. M. 51 Geo. HI. In an action against the drawers of a Bill, the" 
Bill was stated in the declaration to have been accepted by Robertson* 
payable at the house of Kensington, Styan, and Adams, and a present-' 
ment to them was averred to have been made ** according to the tenor ' 
and effect of the said Bill, and the said acceptance thereof," without 
saying at the house : to this the Defendants pleaded a judgment reco* 
vered, and judgment was given by the Court of Kmg's Bench for die 
Plaintiff, the Defendants having failed to produce the record of the 
judgment pleaded. On error to the House of Lords, the want of an • 
averment of a presentment at the place where it was made payaUe, WM 
assigned for error : and Ambrose v. Hopwood wis cited. But the House 
of Lords affirmed the judgment of the Court of King's Bench, loth' 
of April, 1811. 
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banker, a presentment by the latter at the clearing 
house is [1] sufficient.] 

A presentment should be made at a seasonable 
time. 

If by the known custom of any place, Bills and 
Notes are only payable within limited hours, a 
presentment tliere out of those hours is unreason- 
able. 

And so is a presentment out of the hours of busi- 
ness to a person of a particular description, [as a 
(]2] banker,] in a place where by the known cus- 
tom of that place all persons of his descriptioa 
begin and leave off business at stated hours. 

[But to an acceptor not so circumstanced, it 
has been [3] held, in an action against tibe drawer, 

that> 

[l] See Robson v. Bennett, post. p. 108. n. [i] 

[2] Parker v. Gordon, 7 East's Rep. 385. The drawee accepted the 
.Bill, payable at Davison and Co. his bankers ; at the part of the town 
where Davison and Co. lived, bankers shut up at «ix o'clock. The 
Bill was not presented for payment until after six, when the shop was • 
shut up, and the clerks gone. In an action against the drawer. Lord 
Ellenborough held that this was not a good presentment, and nonsuited 
the Plaintiff: and on motion for a new trial, the Court held, that if a 
party took an acceptance payable at a banker's, he bound himself to 
present the Bill during the banking hours : and therefore Rule refused. 

N. Lawrence and Le Blanc, Js. said, the holder was not bound to 
take such an acceptance. 

[3] Barclay v. Bailey, 2 Campb. N. P. C. 527. This was an action 
against the drawer of a Bill. At eight o'clock in the evening of the 
day on which it became due, it was presented at the house of the ac- 
ceptor in London, for payment ; and the answer given was, that the 
acceptor had become bankrupt, and had removed into another quarter 
of the town. It was however proved, that a person had been stationed 
at the house from nine o'clock till four, for the purpose of taking up 
this bill, but that it was not presented within those hours. Lord Ellen- 
borough held, that the acceptor being a common trader, not a banker* 
the presentment wat good: and said, that eight o'clock ia the eveDing, 
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that eight o'clock in the evening is not an unseason- 
able hour for making a presentment for payment J 

A presentment for acceptance is not (a) neces- 
sary, except upon Bills payable within a limited 
time after sight. 

No (b) certain time is fixed within which this 
presentment must be made, but it should (c) be 
made within a reasonable time. 

What shall be deemed a reasonable time (c) must 
depend upon the particular circumstances of each 
case, and it (c) must always be for the [ judge} to 
say whether [under the circumstances], there ha9 
been an improper delay. 

No delay warranted by the common course of 
business is improper, nor is any delay which is oc- 
casioned by keeping the Bill in (c) circidation at a 
distance from the place where it is payiable j but 

could not be considered an unseasonable hour for demandipg paynMit 
at the house of a private merohant who has accepted a Bill. Verdict 
for the Plaintiff. 

(a)Molloy9 B. 2. c. 10. § 16. '* If a Bill is drawn upon a merchantr 
in London payable to I. S. at double usance, I. S. is not boudd in strict^ 
ness of law to procure an acceptance, but only to tender the Bill wben^ 
the money is due.'* 

Beawes, § 266. p. 45S. ** There is no obligation to procvire accept* 
ance to a Bill payable at a day certain, as the time goes on ^i^iether 
accepted or not ; but it is qtherwise with Bills payable at so many dayt 
sight." See also Mar. 12, is. add Blesard v. Hirst, and Goodallvv Dol«' 
ley, post. 

Indeed in all cases where a Bill is remitted to a factor or agent it may 
be hid duty to apply fox an acceptance, and he may be answerable im 
any loss, his principal may suffer by a neglect ; but thist^gkctt doer 
not afiectthe Bill, if payable otherwise than after sight* nor the prin-^ 
cipal's right thereon. Vide Beawes, § 49. p. 42a Mar. 12, 13. 

(h) Per Byre, C. J. and Heath, J. H. Bi. 569, 570. 

(0 Per Byre, C. J. 2 H. BL 5^. [contnu Sed vide post. p. los. MH 
and p» 123. n. [s] 
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X delay by locking it up for any length of time 
(fl)is. 

If a Bill payable abroad at a certain time after 
sight is taken in a course of negotiation (6) it is not 

necessary 

(a) Per BuQer, J. 2 H. BL 170. See Muilman v. D^£guino> infra 

{i>) Mnilinan v. D'Egnino, 2 H. Bl. 565. In debt on bond condi« 

booed to pay certain Bills drawn on India at 60 days after sight, in 

case diey should be returned protested. Defendant pleaded that they 

voe not presented for acceptance within a reasonable time after the 

dmring; it appeared that they were drawn 5th of March, 1793, that 

dief were indorsed on that day by Defendant to Plaintiffs, who pro* 

cured them for a house at .Pans ; that Plaintiffs sent immediate advice 

to die house at Paris, and on receiving their directions on SOth of 

Ajnif sent them to India, where they arrived the sd of October ; on 

the 5di of October, the holder wrote to the drawee, who was from 

borne, denring him to accept the Bills, and on the 17th of October, he 

sent an answer of refusal ; some of the Bills were theretq)on protested 

S9di of October, and the rest 18th of Noveo^r. Eyre, C. J. left the 

case to die jury, but told them, he thou^t the Bills had been sent to 

Iii£a in time, as they were put up here for negotiation, and were there** 

fcre Hable to be delayed, and that they were presented in India in time 

after dieir arrival. The jury found for the Plaintiff*, and on a rule to 

shew cause why there should not be a new trial and cause i^ewiif the 

CoBrt was satisfied with the verdict, and Plaintiff had judgment* £yre» 

C J. said, *< It is not necessary to lay down any new rule as to Bills 

of EauJiange payable at si^t, or within a given time afterwards ; if it 

diould feel great anxiety not to clog the n^otiation of Bills cir- 

Hke these. It would be a very serious and difficult thing 

IP say, that a person buying a Foreign Bill, in the way these wers 

boi^t, should be obliged to transmit it by the first opportunity to the 

place of its destination. There would also be a great difficulty in say<r 

ht^ at muhat time such a Bill should be presented for acceptance. The 

have been very cautious in fixing any time for presenting for 

an Inland Bill, payable at a certain period after sight, and it 

to me more necessary to be cautious, with respect to a Foreign 

Bifl payable in that manner. I think indeed the holder is bound te 

present the Bill in reasonable time, in order that the period may com** 

oieace from which the payment is to take place; but the question what 

is reasonable time, must depend on jthe particular circumstances of the 

case ; and it must always be for the jury to determine whether any 

facbes are imputable to the Plaintiff*." Per BuUefi J. << The only rale I 
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necessary to send it by the first opportunity to the 
place where it is payable. 

If a Bill is payable in India 60 days after sight, 
it is not necessarily a neglect to omit presenting it 
for acceptance for 26 days after its arrival. 

Upon a presentment for acceptance, the Bill 
should be left with the drawee (a) twenty-four 
hours, unless in the interim he either accepts, or 
declares a resolution not to accept. 

But a Bill or Note must not be left (unless it is 
paid) on a presentment for payment, if it be, the 
presentment is (b) not considered as made until the 
money is called for. 

The time when a presentment for payment must 

know of, which <pan be applied to the case of Bills of Exchange, is 
that due diligence must be used. Due diligence is the only thing to be 
looked at, whether the Bill be foreign or inland, and whether it be pay- 
able at sight, at so many days after, or in any other manner. But I 
think a rule may thus far be laid down as to laches with regard to 
Bills payable at sight, or a certain time after sight, namely, that they 
oughlTto be put in circulation ; and if a Bill drawn at three days sight 
%^ere kept out in that way for a year, I cannot say there, would be 
laches ; but if instead of putting it in circulation, the holder were to 
lock it up for any length of time, I should say that he would be 
guilty of laches, but farther than this, no rule can be laid down.** Per 
Heath, J. " No rule can be laid down as to the time for presenting 
Bills payable at sight, or at a given time afterwards. In the French 
ordinances of 1673, in Postlethwaite and Marius, it is said, " That a 
Bill payable at sight or at twill is the same thing.'* 

(a) Vide Mar. 2d ed. 16. Moll. b. s, c. 5. J 1. Lord Raym. 281. 

(b) Hayward v. Bank of England, Str. 550. Hayward kept cash at 
the Bank, and paid in a banker's note ; the runner to the Bank left it 
the next morning, and called for the money in the afternoon^ but in the 
interval the banker had stopped ; and though this appeared to be the 
usual practice at the Bank, King, C. J. said, it was dangerous to sii^ 
persons to deal with notes in that manner, and tliat the Common Pleas 
were of that opinion in the like case, and he directed the jury to find 
for the Plaintiff, which tliey did, sed vide Tiuner v. Mead, and Hoar 
\. Da Costa, post. lo5. note (b). 
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l>e inadc, depends upon the time when the Bill or 
Note is payable. 

A Bill or Note payable on demand, is payable 
immediately upon presentment, and a Bill payable 
at sight, is either payable immediately upon pre- 
sentment, or (a) within the days of grace after- 
wards, and each must be presented within a reason- 
able time after the receipt, or put into a course of 
negotiation. 

It has (b) not [been expressly decided] whether 
what shall be considered as a reasonable time is to 
l^e taken as a question of fact, for the determina- 
th)n of the jury, or as a question of law for the dcr 
termination of the court ; [but it would seem that 
it is a conclusion of [1] law, to be drawn by the 
Court, from the &cts, which it is the province of 
the jury to find.] 

[The circumstances of each case may vary, with 
the usage prevailing in particular tiades, or in par- 
ticular places, the distance at which parties live 
from each other, and the occasion on which the 
Bill or Note has been given j and it is the province 
of the jury to find the nature and extent of such 
usage, how far the parties have acted in conformity 
witli it, and all other facts with which the case has - 
been attended: but when so found, it is purely a 
question of [1] law, whether such usage be in it- 
self 

(a) See Janson V.Thomas, ante p. 42 note {a) and post. p.l09.note(f), 
ib) See ante Muilraan v.D'Eguino, p.ioi.note (^) Tindall v. Brown, 
post. p. 1 16. note (A). Appleton v. Sweetapple,po8t, p. 106. note (c) Han- 
key V. Trotman, post. p. 107. note (a i) [and Hilton v. Shepherd^Hopet 
V. Alder, and Da/bishire v. Parker, pott. p. 133.0. [s], 
[1] See the judgmeot of Lawreacej J. in Darbishire ?/ Parker, post. 

p. 123. 
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self reasonable, and whether that, or the other 
circumstances, will warrant the conduct which the 
parties have pursued,] 

Upon a Bill or Note payable on demand or at 
sight, and given for cash by a person who makes 
the profit by the money on such pills or Notes a 
source of his livelihood, it is difficult to say what 
length of time such person shall be in^itled to con* 
sider unreasonable ; but upon such Bills or Notes 
given by way of payment, or paid into a banker's, 
any time beyond that which the common course of 
business warrants (a) is. 

Upon a Bill or Note of this kind given by way 
of payment, the course of business seeriied former* 
]y to allow the party to keep it, if it was payable 
in the place where it was given, until the (b) 

momiiig 

p. I2s.n. [s]. See also Anderson v.Royal Exchange AssuranceCompaiiy, 
7 East's Rep. 4S, in which Lord Ellenboroughy in speaking of the time 
within which the assured may abandon the property injured, saya, ^an 
abandonment must be made within a reasonable time ; and I rather con» 
ceive that it is the province of the judge to direct the jury as to what it 
a reasonable time under the circumstances." See also Bateman y. 
Josephypost. See also Co. Litt. 56. b. << Reasonable time shall be ad* 
judged by the discretion of the justices before whom the canse depend* 
eth ; and so it is of reasonable fines, customs,' and services, upon the 
true state of the case depending before them : for reasonableness in 
these cases belongeth to the knowledge of the law, and therefore to be 
decided by the justices." << For nothing that is contrary to reaaon, i| 
consonant to law." 

{a) See Turner v. Mead, infra note {b). 

{b) Ward V. Evans, Ld. Raym. 928. A banker's note was paid to 
the Plaintiff's servant at noon, and presented for payment the next 
morning, at which time the banker stopped payment. On a case re- 
served, the Court held it was presented in time, and judgment wi^a 
given for the Plaintiff. 

Moor V. Wantn, Str. 415. The Defendant gave the Plainttffa 

.banker's uote ^t two o'clock in the afternoon, and he tendered it for 

payment 
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lormog of the next day of business after it's re- 
pt, and till the next post, if payable elsewhere, 
mt (a) not longer. 

Thus 

lUfBiuM. die next morning at nine : the banker stopped a quarter of an 
befive ; and Pratty C. J. told the jory the loss should &D on the 
there being no laches in the Plaintiff, who hadtLemanded 
themoiKy as soon as was usual in the course of dealing, and that keep. 
iog^ note t21 next morning, could not be construed ^ying a new 
emit to die banker ; and the jury found for the Plaintiff. In Hobnet 
V. lary» Sir. 415. the circumstances were the same, and King, O. J. 
cf the Common Pkas, gare a similar direction, and the jury found ac- 



fkidier t. Sandys, Str. 1348. A banker's note was paid to the 
fUodff after dinner, and he sent it for payment the next morning ; but 
the hwlrrr had stopped payment ; and Lee, C. J. ruled that there were 
in die Plaintiff, and that in all these cases there most be 
' time allowed, consistent with the nature of circulating p^qser 



and odiers ▼. Mead, Str. 416. The Defendants paid the 
Conqpany (the Plaind^) two banker's notes at diree 
i^Kk m the afternoon, and the next morning their servant left diem 
H dK banker's in order to call for the money in the erening, it then 
die cnstom with the Phintx^ and the bank to send oat their notes 
r and to call for the money in the afternoon. The Plain- 
of^ Kfvant called for the nxxiey between four and five in the aftemoont 
saddKbanlDer had just stopped payment; and because the Haintifis 
hid dooe nodiii^ more than was usual in leaving the notes in the mom* 
iagmdiODt taking the money, Pratt, CJ. directed the jury to find for 
mUch they did. 
▼. da Costa, Str. 910. The Defendant paid the IHaintiff a 
note at twelve ; he put it into the Bank at one, and at ten the 
Boraii^ the runner from the bank carried it with other notes, and 
leftthem, at was then usual, to call again for the money: he called at 
deien, and was told the banker's servant was gone to the bank; he 
caled a^an at two, when the banker said he was going to stop, and 
vefased payment, but he paid small notes till four o'clock. The De- 
gave nodce to the Plaintiff the next morning: the question 
wfaetber this note was payment to the Plaintiff It was insisted 
for the Defendant, that if the note had been tendered by itself it would 
been paid ; and for the Plaintiff, that if there had been no de« 
^ere wookl have been no laches, bong within a day after the 
Raym~~ ^, C. J. said mare was no standing rule, and left it 
Hthe jury, w1m> id for the Plaintiff, 
(c) Msmwaiii i v. Harrison, Str. 50S. On Satnrday the iTth of 

September^ 
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Til US where a note of this kind payable in 
London was given there in the morning, a pre- 
sentment the next morning was held (a) sufficiently 
early : a presentment at two the next afternoon 
too (Jb) late. 

But in (c) a very modem case, where a similar 
note was given in London at one, and not pre- 

Sq>tember> about two o'clock, Harrison gave Manwaring a baoker'f 
note dated the 5th of September, and payable to Harrison or order on de- 
mand ; Manwaiing paid it away the same afternoon to J. S. and he 
presented it for payment on tlic Tuesday morning as soon affthe' shop 
was open ; but die banker stopped payment at that time. B/fanjoming 
paid the money to J. S. and brought this action to recover it finom Har- 
rison. Pratt, C, J. left it to the jury, whether there had been any 
neglect ; and observed, that as Harrison had kept it eleven dafys he 
probably would not have demanded payment sooner than J. S« did* 
The jury wished to leave it to the Court whether there had been a 
reasonable time ; but the Chief Justice told them they were the judges 
of that ; upon which they found for the Defendant, and gave itu 
their opinion, that a person who did not demand a banker's note in 
two days took the credit on himself. 

East India Company v. Chitty, Str. 1 1 75. At half past eleven in the 
morning of the 18th of January, the Defendant paid the East Indit 
Company's cashier a banker's note, and they did not send it for pay 
mem till the next day at two, at which time the banker stopped pay- 
ment. The question was, Who should bear the loss ? and upon ex- 
amining the merchants it was held, that the company had made it their 
own by not sending it out the afternoon they received it» or at 
furthest the next morning ; and the jury found accordingly for the de- 
fendant. 

{a) Ward v. Evans, Moore v. Warren, Hohnes v. Barry, Fletcher T* 
Sandys, ante p. 104, note {b). 

(A) East India Company v. Chitty, supra. 

{e) Appleton v. Sweetapple, B. R. M. 23 Geo. III. A Bill payable 
in London on demand was given to the PlaintilfF in London at one 
o'clock in the afternoon, and he did not present it till the next morn- 
ing ; the question was, Whether he presented it in time I Lord Mans- 
field left the point to the jury, who found for the Defendant ; but the 
Court granted a new trial, because the question was a matter of law 
upon which the judg^ should have decided ; the jury found again for 
the Defendant, but against the judge's direction; a second new trial 
was granted, and the jury again found for tlie Defendant) and then the 
Court refused to interfere* 

sented 
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sented till the next morning, two juries held the 
delay unreasonable, but it was against the opinion 
of the Court. 

A Bill or Note of this kind, given by way of 
payment to a banker, must (a) be presented by 
him as soon as if it had been paid into his hands 
by a customer, 

A Bill or Note of this kind paid into a banker's, 
if payable at the place where the banker lives, 
must be presented the next time the banker's clerk 
goes (U) his rounds. 

[It has been recently holden that a London 
banker, who receives a check by the general post, 
is not boun4 to present it for payment [I] until 
-the following day.] 

[And 

{a b) Hankey v. Trotman, Blackst. 1. The Plaintiff was a banker* 
and had a Bill on the Defendant, for which the Defendant paid him a 
draught upon another banker attwelre at noon, and the Plaintiff got it 
marked for acceptance that night ; before the next morning tbe banker 
on whom it was drawn stopped. The question was, Whether the 
Plaintiff or Defendant should bear the loss ? The jury found a verdict 
for the Defendant, and upon a rule to shew cause why there should not 
be a new trial, and cause shewn, the Court (Wright, J.dubitante)held 
that it was a question of fact, whether the Plaintiff had sufficient time 
for receiving the money, of which the jury were the proper judges, 
and the verdict stood. 

[But see the cases of Rickford v. Ridge and Robson v. Bennett, in 
the two following notes. In the last mentioned case, Mansfield, C. J. 
said, that Hankey v. Trotmatvhad been overruled by Appleton v. Sweet- 
apple. See 2 Taunt. S94.] 

[l] Rickford and others v.Ridge, 2 Campb. N.P.C.537. ThePlaintiffi, 
bankers at Aylesbury, gave the Defendant cash for a check upon Smith 
and Co. bankers in London, and in an action to recover this money, it 
appeared that they took the check on the isth of June, but instead of 
sending it to London by the post of that day, which they might have 
done, they sent it by a morning coach on the 14th ; and their bankers, 
to whom it was directed^ received it between three and four o'clock on 

the 
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[And where a person in London received n 
check upon a London banker between one and 
two o'clock, and lodged it soon after four with 
his banker, and the latter presented it between 
five and six and got it marked as a good check, 
and the next day at noon presented it for pay- 
ment at the clearing house ; , the Court held that 
there had been no unreasonable delay either by the 
j[l] holder in not presenting it for payment on 
the first day, which he might have done; or by 
his [1] banker in presenting it at the clearing 

only, 

the same day^ and presented it at Smith's house at noon on the t5lh» 
when payment was refused. It was proved that bankers to the west of 
St. Paul's, where the Plainti^' bankers resided, sent out checks and 
bills for payment only once in the day, and that, generally before ^ 
arrival of the post ; and therefore such as anived by the post on one 
day generally remained with them until the following morning : so that ' 
had this check arrived by the post on the 14th it would not hare been 
presented until the 1 5th. The question therefore was, whether such 
practice were reasonable. It was admitted that a diiFereot practice 
prevailed to the east of St. Paul's. Lord Ellenborough said hie cooU 
not hear of any arbitrary distinction between one part of the city and 
another. That in towns where posts arrived at different hours, it would 
be impossible, or at least unreasonable to require, that bankers should 
present Bills and checks on the same day on which they were re- 
ceived. That the practice here proved, that checks received in the 
course of one day should be presented on the following day, appeared 
to him to be subservient to general convenience, and consistent with 
;the law merchant, which merely required checks to be presented with 
reasonable diligence. Verdict for the Plaintiffs. 

[l] Robson V.Bennett, 2 Taunt.388. On the nth of September, be. 
tween one and two o'clock, the Defendants gave the Plaintiffs a cheek 
upon Bloxam and Co. their bankers, in payment for goods. The 
Plaintiffs lodged the check with Messrs. Harrisons their bankers, a few 
minutes after four : and they presented it between five and six to 
Bloxam and Co. who marked it as good.' It was proved to be the 
usage among London bankers, not to pay any check presented by oir 
on behalf of another banker after four o'clock, but merely to mark it if 
good, and pay it the next day at the clearing house. On the I2th at 

noouy 
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only, on the following d^y nt noon. It bein^ 
proved to be the usage among such bankers, not 
to pay checks presented by one banker to another 
after four o'clock, but only to mark them if good^ 
and to pay them the next day at the clearing 
house.] 

A {a) Bill or (6) Note importing to be payable 
within a limited time after a certain event, or (c) 

at 

nocft), Hafrison't clerk took this check to the clearing house, but no 
person attended for Bloxam and Co. who supped payment at nine onT' 
that momingy and the check was therefore treated as dishonoured.' 
The Plaintiffs in going with the check to Harrison's ^iassed Bloxam't 
house. On a case stating these facts', the Court held that there had 
been no laches in the Plaintiffs in not' presenting the check to Bloxanir 
and Co. on the nth ior payment ; or in his bankers in not presenting- 
it at the banking house, but merely at the clearing house} and therefore 
gave judgment tor the Plaintiffs. 

See also Reynolds v. Chettlc, 2 Campb. N. P. C. 59©. 

(tf)ColmanY.Sayer, l Barnard. B.R. 303. In an action upon an inland 
Bill payable six days after sight, one cpestion was, Whether three dayir 
grace are allowed where a Bill is payable at certain days after sight, atf 
well as where it is payable upon sight ? and Raymonc^ C. J. said they 
were allowable in one case as well as in the other. Another question 
was. Whether they were allowable upon Inland as well as upon 
Foreign Bills ? and the conmion seijeant and foreman of the jury said 
it was the constant practice in llie city to allow them in both cases, 
upon which Raymond, C. J. said he would not alter it ; but the Plain* 
tiff was nonsuited on another point. 

(b) Brown v. Harraden, 4 Term Rep. 1 48. In an action on a notedated, 
the 13th of September, 1789, and payable the 2d of November, the de- 
claration stated a presentment and refusal on the 2d of Noveiiiber. The 
Defendant pleaded a tender on the 5th, and the Plaintiff replied a Bill 
of Bffiddlesex sued out the 4th ; rejoinder, that Defendant was not 
liabfe to pay the note at the time the bill of Middlesex was sued out^' 
and surrejoinder that he was^— Demurrer and joinder. The question^ 
therefore, was. Whether three days grace were to be allowed on 
Promissory Notes ? and after argument the Court was unanimous that 
they were. The same point was taken for granted in Smith. y. Kendall, 
ante p. 16, note (a). See Dexlaux v. Hood, Bull. Ni. Pr. 274. Waid 
r. Honeywood, Dougl. 62. May y. Cooper, Fort. 376. 

(r) See Cokfn^ii t. Sayeri anie note (a)» and in Jaoion r. Thomas, 

ante 



( no) 

at sights is not in fact payable until (a) tWo daya 
after the expiration of that time, nor unless the 
tliird be a day of public rest until («) three. 

These extra days are called days of grace. 

Different (/;) countries vary in the number of 
diiys allowed by way of grace. 

Upon the last day of grace, and within a reason- 
able time before the expiration of that day, a Bill 
or Note must be presented for payment. 

But if the holder makes a second presentment 
on that day, the drawer or maker is (c) intitled to 
insist on paying it when such presentment is made, 
without paying the fees of noting or protesting, 
.notwithstanding such presentment is made after 
the banking hours, and for the purpose of noting 
and protesting. 

[In a late [1] case it was proved that at Ham-, 
burgh the holder of a Bill is not bound to present it 
until the eleventh day after the time limited for its 

payment, 

ante p. 42, note{«), BuIIer, J. mentioned a case before Willes, C. J.in. 
London, in which a Jury of merchants was of opinion that the usual , 
days of grace were to be allowed on Bills payable at sight. [But see 
Potb. pi. 12, 172, 198.} 

(a) Tassell v. Lewis, Lord Raym. 743. " In case of Foreign Bilb 
of Exchange the custom is that three days are allowed for the payment 
of them, but if it happens that the last of the three days is a Sunday, 
or great holiday, as Christmas Day, &c. upon which no money used to. 
be paid, there the party ought to demand the money upon the secood 
day, otherwise it will be at his own peril. Merchants in evidence! 
swore this to be the custom of merchants, and it was approved by Holt, 
C. J. See also 2 Bl. Com. 469, Mar. 2d ed. 25. 

ib) Beawes, § 260, 1st ed. p. 449. [The number allowed by the, 
Hamburgh ordinance, art. 16, is twelve.] 
(c) Lcftley v. Mills, post. p. 120, note (a) 
[1] Goldsmith and another: t. Shee, C. P. cor. Lord Eldon, 20th 
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)ayment, where tlie eleventh is a post day ; but 
that if the eleventh be not a post day be must 
present it hy the next preceding post day.] 

[And in [1] another case, that where the Bill is 
drawn on a person resident at a place near Ham- 
burg, the holder need not present it until the 
deventh day, although the eleventh be not a post 
day.] 

A presentment on the second day of grace, 

of December, 1799. A Bill for ^500. drawn on JCatter at Hambur^yats 
Baocetywas dated the 25th of June, 1799 ; it was presentedfor payment 
oodie4thof October, which was a post day. In an action by the indorsees 
s^anst the payee, the defence was that the presentment was improper : 
but it was proTed in evidence as the settled usage at Hamburgh that 
aithoag^ it is usual to pay Bills on the day they become due, the holder 
nay, if he pleases, keep them a certain number of days, called res^Hte 
dayi, and that the number of respite days is eleven, where the eleventh 
it a post day ; but where the eleventh is not a post day, the respite 
diys extend to the preceding post day only : the holder being oblig^ 
at his peril to protest, and send off the protest by the eleventh day. 

Verdict for the Plaintiffs. 

But this is not consistent with the Hamburgh ordinance art. 17 ; in 
which it is stated that the holders may postpone the protest until the 
tvdfdr day, if it be not a Sunday or holiday. 

[l] Goldsmith and another v. Bland and another, C. P. cor. Lord 
Eldcm, 1st of March, 1800. A Bill for ;f 998. 9j. 9^. drawn on Tre- 
nniiiiis of Bremen, but payable in Hamburgh at thiee months, was 
ifakd die 1 5th of June, i 799, it was not presented or protested until the 
ssdiof September, which was not a postday: anotherBillforjC26l.7/. iid*' 
iddiessed toVoeg in Lubeck, payable in Hamburgh, at three months, was 
ifatcdtiie 26th of June, l799,it wasnot presented or protested until 7th 
afOctober, which was not a post day. In an action on these Bills agunst 
die Defendants as indorsei-s, it was proved that it was optional in the 
holder of a Bill at Hamburgh, whether he would present and protest 
it « the post day before the eleventh day after the day limited for its 
pynotty the ekventh not being a post day, or whether he would keep - 
it smfl the deventh : and one witness proved that where the drawee - 
fccd at Lnbeck or Bremen, it was the constant usage to keep the Bill 
isfltfae deventh, whether it was a post day or not, there being posts 
^ Lnbeck and Bremen to Hamburgh every day. Verdict for the - 
Hami& for £\^%9. See the preceding note. 

where 
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where the third is not a day of public rest, is it (a 
nullity. 

Upon a Bill payable v^ithin a limited time aftei 
sight, the time must be computed from its (b) pre- 
sentmetit for acceptance ; and upon a Bill or Note 
payable within a limited time after the date,. where 
it has no date, from (c) the day it issued. 

The calculation of the time depends upon the 
different modes of computing time. 

All places with which we are in the habit of ne^ 
gotiating Bills, compute their time as we do (ex- 
cept that Russia adheres to the old style) by years 
reckoned in a series frotn the birth of our Saviour, 
and divided each into 12 months, and 365 (or in 
every fourth year 366) days. 

Upon a Bill drawn at a place using one stylcji 

(a) Wiffen v, Roberts, Espinasse 261. A Bill was dated IMNofCBW 
ber, 1793) and payable three months after date ; in an actioQ agupit 
the drawer, it appeared that the only presentment for payment wat^ 
the sd of February, which was only the second day of grace» andthe 
day following was not a day of public rest ; and Lord Kenyon bekt 
that the non-payment by the acceptor the day before the Bill becatae 
Regularly due, was not such a default in him as coidd authorise tfas 
holder to have recourse to the drawer, and the PlaindfF was noo* 
(uited. 

(6) Beawes, § 252. ist ed. p. 447. but Mar. 2d ed.r p. 19. $ay8 fifom 
the day of acceptance,- [or protest for non-acceptance.] [Bf ibi - 
Hamburgh ordinance, aru 26, << If a Bill of Exchange, at or after n^ 
should not be accepted immediately on its being presented, but it ■ 
should be done afterwards, such acceptance is to be cossider^ n ~ 
made on the first day o£ prejentmcntJ* Pothier, pi. 13, says, from thr 
day of presentment and acceptance. See Campbell y. Fxcnohf G Tem 
Rep. 200.] 

(c) Armiu v. Breame, Lord Raym. 1076. An award which directe(i 
the removal of some scaffolds within 58 days from the date of ths 
award, had no date, and an objection being taken upon thia giousAt 
the Court said that the time was tp be computed from the delivery 

and 
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and payable at a place using the other, if the time 
is to be reckoned from the date it shall be com- 
puted according to the style of the place at which 
it was drawn, otherwise according to (a) the slyle 
of tlie place where it is payable ; and in the former 
case the date (A) must be reduced or carried for- 
ward to the style of the place where the BiH 
ii payable, and the time reckoned from thence. 

Thus on a ffill dated the first of March, old stylfe, 
and payable here one month after date, the time 
most be computed from the 19th of February, new 
style ; and on a Bill dated the 19th of February, 
new style, and payable at Petersburgh one month 
rfter date, from the first of March, old style. 

Where the time after the expiration of which a 
ffin or Note imports to be payable is limited by 
months, it is to be computed by (c) calendar, not 
Imiar months. 

TTius on a Bill or Note payable one month 
tftcr date, and dated the first of January, the 
(d) month will not expire till the first of.Feb- 
fuary. 

Where the time is computed by days, the 
isy on which the event happens, is to be (e) 

excluded. 

Thus 

(fl) Vide Mar. 2d ed. p, 25, Beawes, § 251, Isted. p. 447. 

{ii) Mu. 2d ed. p. 22. 

U) Mar. 2d ed. p. 19. 

id) Vide Man 2d ed. p. 24. Beawes, § 253, 1st ed. p. 447. 

ie) Bdlasis v. Hester, Lord Raym. 280., Lntw. l591vUpon aBBl 
ftfMt ten days after si^t, Treby, C. J. was of opinion that the disty 
on which the Bill was seen by the drawee was n«t to be reckoned one 
«f the ten, because then a Bill payable one day after sight would be 
ftpkk tlkt day it was seen; bat Powell and Nerille, Jt. held the con- 

I trary. 
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Thus on a Bill or Note payable ten days after 
date, dated the 1st of January, tlie time does not 
expire until the 11th. 

Instead of an express limitation by years, months^ 
or days, we continually find the time on Bills 
drawn or payable at Amsterdam, Rotterdam, 
Hamburg, Altona, Paris, or any place in France^ 
Cadiz, Madrid, Bilboa, Leghorn, Genoa, or 
Venice, limited by the usance^ that is, the usage 
between those places and this country ; because, 
in the in&ncy of Bills, all Bills between tliis 
country and any of those places respectively were 
usually made payable after the same interval. • 

An usance between this kingdom and Amster* 
dam, Rotterdam, Hamburg, Altona, Paris or any 
place in France, is one calendar month from the 
date of the Bill ; an usance between us and Cadiz, 
Madrid, or Bilboa, two ; an usance between us and 
Leghorn, Genoa, or Venice, three. 

A double usance is double the accustomed time } 
an half usance, half. 

Where it is necessary to divide a month upon 
an half usance, which is the case where the usance 
is eitlier one month or three, tlie (a) division not- 

trary, and judgment was given according to their opinion. However in 
May V. Cooper^ Fort 37«> the Court seemed to consider a note payable 
ten days after date, and dated the 21st July as payable the sist^ (not 
allowing, however any days of grace) and in Coleman y. Sayer^ 
1 Barnard. B. R. SOS. In an action upon a Bill payable six days after 
fight, one question was whether the day of sight was to be reckoned 
one of the six, and Raymond^ C. J. said it was not, and the moden 
practice is conformable to his opinion. 
{a) Mar. 2d ed. p. 23. 

withstanding 
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\nthstanding the difference in the length of tiiohths 
contains fifteen days^ ' 

The bankruptcy or known insolvency of thfe 
drawee or maker is no (a) excuse for a neglect to 
make a presentment, or to give notice* 

Notice (6) must be given of a failure in the slU 
tempt to procure an acceptance, though the ap- 
plication for such acceptance might have been un- 
necessary. 

So if the drawee offer a partial or conditionai 
acceptance^ or an acceptance at an extended 

(a) In Russell v. Langstafie, Bougl. 497, 515. Lee Said arguendo, 
that it had frequently been ruled by Lord Mansfield at Guildhall^ 
that it is not tax excuse for not makiiig a denland on a Note or Bill, or 
ibr not giving notice of non-payment, that the drawer or acceptor has 
become a bankrupt, as many means may remain of obtaining payment 
by the assistance of friends, or otherwise, and Lord Mansfield who was 
in court, did not deny the assertion : this dictum Was also referred to 
arguendo in Bickerdike v. BoUman, l Term Rep* 4084 

[Esdaile & al. v. Sowerby & al. 11 East Rep. 114. In an action by 
the indorsees of a Bill drawn by Cheetham oh Hill, in favour of the 
Defendants, and by them indorsed to the Plainti^; a verdict was 
found for the Plaintiffs, and a case reserved. The Bill, which was 
payableinLondon,became due on Saturday the 20th of February, when 
it was presented for payment, and dishonoured. By mistake, notice 
of non-payment was not given to the Defendants, who resided at Liver- 
pool, until the 27th of February, whereas it ou^t to have been given 
on the 24th : and they refused payment on the ground of this laches* 
Before the Bill became due, the drawer had stopped payment and be* 
come bankrupt, and the acceptor was intolvent. The drawer had him- 
self apprized the Defendants of Jiis situation at the time of his stopping 
payment ; and that this Bill would not be paid ; and they knew that the 
acceptor had no funds but such as the drawer fiimished him with : and 
on the 25th of February, they admitted, ta the PlaintifiFs' agent, that 
they knew of the insolvency of the drawer and acceptor : It was con* 
tended that notice of the dishonour was unnecessary. But the Court 
was clear that the insolvency of the drawer and acceptor, and the 
knowledge of it, did not dispense with the necessity of giving notice 
of the dishonour of the Bill to the Defendants. Postea to the De« 
fendants. See also Smith v. Beckett, and Brown v. Massey, post.] 

(^) Vide Blcsard v. Hirst, and Goodall v. DoUey, post p. isi, n. (a), 

1 2 period, 
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period, or if any other person offer an absohitife 
one, though the holder may be willing to acquiesce 
in such acceptance, he must [ 1 ] give notice. 

In that case however, if he wishes to have the 
power of availing himself of it, he should men- 
tion in his notice thie acceptance offered, for a 
notice generally of non-acceptance shews (a) he 
did not acquiesce in such offer. 

A neglect to give notice upon the refusal of any 
thing more than a conditional acceptance, is done 
away by the completion of those conditions before 
the Bill becomes payable ; and a n^lect upon 
the refusal of any thing more than a partial ac- 
ceptance, discharges "the persons intitled to it 
only from their responsibility on account of th« 
non-payment of the residue. 

The notice must come from the [2] holder, and 
though there is no prescribed form for it, ought ib- 
import that the holder looks on (6) the person tQ 

whom 

[i] Vide Mar. 4th ed. p. 21 . Beawes, § 221. 2d ed. p. 445. 

(a) Vide Sproat v. Matthews, ante p. 83, note (^). 

[2] Ex parte Barclay, 7 Ves. 597. Barclay was indorsee and holder 
of two bills drawn by Kemp upon Dearlow, and indorsed by Clay to 
Barclay. These bills were dishonoufed, of which Clay gave notice 
to Kemp ; and on petition by Barclay to be allowed to prove these IhOji 
under a conmiission of ban"kruptcy issued against Kemp ; one question 
was, whether this notice from Clay^ and not from Barclay the hpldoTt 
were sufficient. And Lord Eldon, C. after referring to Tindal v. BrowOf 
held that the notice ought to have come from the holder, and dismiiaed 
the petition. See Jameson v. Swinton, post. 128, n. [1]. 

{b) Tindal v. Brown, 1 T. R. 167. 1 8 6. A note which became due 5dk 
October, was presented at ten in the morning, and the maker notbei^g 
4t home, word was left for him where it lay ; the holder «nt ag^ the 
Cth, when the maker promised to take it up within the banking houn^ 
which were from 9 tp 4 ; on the 7th, the holder sent again to themaker, 
dud the note not being paid^ gave oot^ce to the Oefeimnt who was 'an 

iodoner^ 
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whom it is given as liable, and expects payment 
from him. 

To give this notice, in the case of a foreign 
Bill, effect,' it is (a) necessary that a minute , of 

the 

indor&ery but the Defendant said he had made it his own ; th\e maker 
had told him on the 6th, that he could not pay it, and desired thfc 
Defendant would : all the parties lived at Bristol ; the jury found for 
the Flaintiffy but upon a rule to shew cause why there should not be a 
new trial and cause shewn, the Court granted a new trial; Lord Mans- 
field said, <* What is reasonable notice is a question partly of fact, and 
pardy of law ; it may depend in some measure on facts ; such as tht 
distance at which the parties live, the course of the post, Scc.but where- 
eyer a rule can be laid* down with respect to this reasonableness, t/iat 
^uld be decided by the Court, and adhered to for the sake of certain- 
ty." Per Willes, J. " New credit was given to the maker, and I can- 
not consider notice from the maker equal to notice from the holder*" 
Ashhurst, J. *< The reasonableness ought 4:0 be setded as a questioa 
of law ; the next day at the most is as long as is necessary in a case 
lik^ this ; if the parties live at a small distance, this is a sufficient time; 
if at a greater, they should write by the next post. Notice meant 
something more than knowledge, because it is competent to the holder 
to give credit to the maker : It is not enough to say that the maker 
does not intend to pay, but that the holder does not intend to give 
credit ; the party ought to know whether the holder intends to give 
credit to the maker, or to resort to him." Per Buller, J. " When the 
post goes out, is a matter of fact; when that is established^ it is a 
matter of law» what notice is reasonable ; ,as to giving time, the holder 
xioes it at his peril, aad that is enougji to decide the case ; the puipose 
of giving notice is to let the party know that he is looked to for pay- 
ment, that he may have his remedy over by an early application ; if it 
shews that the holder has gi'nen time, it discharges the party ; it ought 
to pui^rt that the holder lo^ to him ibr payment, and a notice from 
another person cannot be sufficient, it must come from the holder." 
Upon the sd trial there was contradictory evidence whether the notice 
from the ma^er was on the 6th or the 7th, and the jury found again for 
tlic Plaintiff, but the Court ^d it was a verdict against law, and granted 
another new trial. [Vide post p. 193. n. [3]. 

(^z) Rogers v. Stephens, 2d Term Rep. 713. In an action against the 
drawer of a Foreign Bill it appeared that the Bill had been noted for non- 
acceptance, but there was no protest, and this was pressed as a ground 
for a non-suit. Lord Kenyon admitted the objection, but upon the 
other circumstances thought this a case in which a protest was not 
necessary. See post p. 130. note (^). 

Gale V. Walsh, $ Term IUs>* 939* In an action against the drawer 

of 
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the non-acceptance or non-payment, and a solemm 
declaration on the part of the holder against any 
loss to Ije sustained thereby, (which minute anci 
declaration is called a protest) should be mads 

• 

out by a notary public, or if there be no sucIm 
notary in or near the place where the Bill is pay- 
able, an inhabitant, in the presence of two wit^ 
nesses ; and that a copy, or some other memorial 
of it [I] should accompany the notice. Snclm 
protest niay also be made op the (a) non-accep« 

tances 

of a Foreign Bill it was reserved as a point whether it was necesrary to* 
prore a protest ; and the Court thon^t it so clear upon the motion tOi 
enter a nonsuit, that they suggested to the Pl^ntifi''8 coynsel the ex-v 
pediency of makii^ the rule absolute in the first instance; smd upon 
their acquiescence it was^ accordingly done ; they afterwards hoiv«ver 
wished to have it opened* upon an idea that the drawer had no effects 
in the hands of the drawee, but it appearing upon the report that that, 
idea was not founded, the rule stopd. And in Brough v. Parkins, Lord 
Kaym. 99S, 6 Mod. 80. Salk. isi. Holt, C. J. says, ** A protest on s( 
Foreign Bill is part of the custom. [See also Orr. v. Maginnis post.] 

[l] It does not appear to be absolutely necessary that a copy of the 
protest should accompany the notice. 

Cromwell v.Hynson> 2 Esp.N.P.C.Sll.Indorsce against theindorser 
of a Foreign Bill. When the indorsement was made, Hynson (a master 
of a ship) was in Jamaica where the Bill was drawn, but his re»dence 
was at Stepney. The Bill was presented for acceptance, dishonoured 
and protested ; and then sent to Hynson's house for payment^ with 
notice of non-acceptance. Hynson was not then in Engbnd, but fhe 
Bill was shewn to his wife, and the circumstances stated to her. It was 
urged, lst,that notice should have been sent to Jamaica. 2dly, that the 
4emand on the wife was not sufficient, and 3dly, that a copy of the 
protest should have been sent with the notice ; but Lord Kenyon over- 
ruled all the objections, and the Plaintiff had a verdict. 

(«) By sd and 4th Anne, c. 9. J 4. Whereas by an act of parIia'^ 
ment in the 9th year of the reign of his late majesty King William the 
ind. intided, "An act for the better payment of inland Bills of Ex- 
diange," it is, among other things, enacted, ' that from and after pre- 
sentation and acceptance of the said Bill or Bills of Exchange, (which 
acceptance sh^l be by the underwiiting the same under the party*g 
hand so accepting, and after the expiration of three days after the said 
^ gr Bills shall become due, the rx^^v ^^ whom the said Bill or Bills 
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tance of an Inland Bill, if such Bill* is for the 
payment of £5. or upwards within a limited time 
after date, and the value is expressed therein to 
have been received, or (a) after an acceptance 
written on such a Bill, for its non-payment. 

But 

are made payable^ his servant, agent, or assigns, may, and shall cause 
the same Bill or Bills to be protested in manner as in the said act is en- 
acted ; and whereas by there being no provision made therein for pro- 
testing such Bill or Bills, in case the party on whom the same are or 
thall be drawn refiise to accept the ssdnde, by underwriting the same 
under his hand, all merchants and others do refuse to underwrite such 
Bill or Bills, or make any other than a promissory acceptance, by 
which means the effect and good intent of the said act in that behalf is 
wholly evaded, and no Bill or Bills can be pratested before or for want 
of such acceptance by underwriting the same as aforesaid ;' it is enact- 
ed, that from and afier the 1st day of May, 1705, in case, upon pre- 
senting of any such Bill or Bills of Exchange, the party or parties, 
on whom the same shall be drawn, shall refuse to accept the same, by 
underwriting the same as aforesaid, the party to whom the said Bill or 
Bills are made payable, his servant, agent, or assigns, may and shall 
cause the said Bill or Bills to be protested for non^cceptance, as in 
case of Foreign Bills of Exchange ; for which protest there shall be 
paid two shillings and no more. 

{a) By 9th and loth William HI. c. 17. J 1. * Whereas great 
damages and other inconveniences do frequently happen in tlie course 
of trade and commerce, by reason of delays of payment and other neg- 
lects on Inland Bills of Exchange ia this kingdom ;' it is^ enacted, that 
from and after the 24th day of June, 1698, all and every Bill or Bills 
of Exchange drawn in, or dated at and from any trading city or town, 
or any other place in the kbgdom of England, dominion of Wales, or 
town of Berwick upon Tweed, of the sum of £B, sterling or upwards, 
upon any person or persons of or in London, or any other trading 
city, town, or any other place (in which said Bill or Bills of Exchange 
shall be acknowledged and expressed the said value to be received) 
and is and shall be drawn payable at a certmn number of days, weeks, 
or months after date thereof, that from and after presentation and ac» 
ceptance of the said BiU or Bills of Exchange, (which acceptance shall 
be by the underwriting the same under the party's hand so accepting) 
and after the expiration of tlu^ee days after the said Bill or Bills shall 
become due, the party to whom the said Bill or BllU are made pay- 
able, his servant, agent, or assigns, may and shall cause tlie said Bill or 
Bdls to be protested by a Notary Publick, and in default of such Notary 
Publick, by any other substantial person of the city, town, or place, in 

the 
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But a (a) protest cannot properly be made (p 
any other Inland Bills. 

And a protest upon an Inland Bill is never nc 
ccssary where (b) the Bill is for tJie payment c 

the presence of two or more credible witnesses, refusal or neglect bein 
first made of due payment of the same ; which protest shall be mad 
and written under a fair written copy of the said Bill of £xchange> i 
the words or form following. 

Know all men, that I, A. B. on the day of at the ustt 

place of abode of the said have demanded payment of the Bill, < 

the which the above is the copy, which the said did not pa^ 

wherefore I the said do hereby protest the said Bil 

Dated this day of 

(a) Leftley v. Mills, 4 Term Rep. 1 70. An Inland Bill for £20. 7 
payable 14 days after sight, became due 24th of April, 1790. A banker 
clerk called with it for payment in the morning, and the acceptor n 
being at home, left word where it lay ; after six, another of the clerl 
who was a notary noted it, and between seven and eight the first clei 
went with it again ; the acceptor tendered him the amount of the Bil 
and sixpence over, but he insisted on 2j. 6d. for the noting, and tA* 
sum not being paid, an action was brought against the acceptor, wl 
pleaded the tender. Lord Kenyon thought a tender of the amount i 
the Bill at any time of the day it was payable was sufficient, upon whic 
the jury found a verdict for the Defendant. A mle to shew cause wi 
there should not be a new trial was afterwards granted, and upon caui 
shewn, Lord Kenyon thought the acceptor had till the last minute < 
the day of grace to pay the Bill, and that it could not be noted or pr 
tested till the following day. BuUer, J. thought they were payable ac 
time of the last day of grace upon demand, so as such demand w; 
made within reasonable hours ; and that they might be protested c 
that day. Grose, J. declined giving any opinion on these points; bi 
the whole Court concurred, that the Bill in question could not be note< 
because it was payable within a limited time after sight, and the statu 
authorizes the noting of such Inland Bills only, as are payable aft 
date. Lord Kenyon also thought that the sixpence tendered was su£ 
cient for the noting, and the rule was discharged. 

{B) By 3d and 4th Anne, c. 9. § 6. It is provided, that no such pn 
test shall be necessary, either for non-acceptance or non-payment of an 
Inland Bill of Exchange, unless the value be acknowledged and e; 
pressed in such Bill to be received, and unless such Bill be drawn f< 
the payment of £20. sterling or upwards; and that the protest, hereb 
required for non-acceptance, shall be made by such persons as are a] 
pointed by the act of 9 and 10 W. III. c. 17. to protest Inland Bills < 
.Exchange for non-payment thereof. 
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less than ^20. and on such as are for the payment 
of more, a neglect to procure ,it (a) only precludes 
the holder from recovering against the persons en- 
titled to notice any special damages or costs, occa* 
sioned by the non-acceptance or non-payment, and 
interest. 

A protest may (6) also be made on the non-pay* 

ment 

{a) Brough v. Parkins, Lord Raym. 992. 6 Mod. 80. Salk. 131. la 
an action against the drawer of an Inland BiU, it was in8'"^ted upon for 
error, that it did not appear by the declaration, that the Bill had been 
protested; sed per Holt, C. J. " on an Inland Bill no protest was neces- 
sary by the common law, and the statute does not destroy or take away 
the party's action where there is no protest : nor is the want of a pro- 
test any bar of the action; but the act seems only to take away from the 
Plaintiff* his interest and damages, where he has not made a protest, or 
to gire the drawer a remedy against him by way oHltion for their 
costs and damages" — and the judgment was affirmed. 

Harris v. Benson, Str. 910. In an action against the drawer of ao 
Inland Bill after an acceptance, Raymond, C. J. ruled, that for want of 
a protest according to 9 and lo W. IH. c. 17. the drawer could not be 
charged with interest. In Lumley v. Palmer, Ann 78. Lord Hardwicke 
says, " At common law there was no way to charge the drawer of an 
Inland Bill with interest and costs after a protest ; and therefore the 
first act was made, that after acceptance by underwriting, these Bills 
might be protested for non-payment, and that tliereon interest and 
charges should be paid by the drawer fi*om the time of the protest, the 
statute does not say the original sum, for that is recoverable without 
protests : butrklerest and charges."; 

{h) By 3d Geo. II. c. 26. $ 7. Be it enacted, that from and after the 
!Z4th day of June, 1730, all lightermen and other buyers of,, or con-*' 
tractors for coals on board of any ^hip or vessel in the port of London^ 
shall, at the time of the delivery of such coals, either pay for the same 
in ready money, or for such part thereof as shall hot be so paid for, 
shall give their respective Promissory Note or Notes of their hands, 
for payment thereof, expressing dierein the words 'value reiei*ved in 
coahy payable at such day or days, time or times, as shall for tliat pur- 
pose be agreed upon between such lightermAn or other buyer of or 
contractor for coals, and the master or owner of such ship or vessel, or 
his agent or factor, on his behalf; and that all such Notes, in case of 
non-payment at the respective days and times therein mentioned, shall, 
and may be, protested or noted in such manner as Inland Bills of Ex- 
change may now be; and in default of such protesting or noting by 

any 
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and circumstances of the case, the finding of which 
is the province of the jur}\] 

To such of the parties as reside in tlie place 
where the presentment was made, the notice must 

Manchester to Liverpool, where the drawer resided, sat off between 
12 and 1 o'clock at noon. They, however, sent ao notice by the poit j 
of that, or the next day, but sent it by a private hand on the ISthfby < 
which it was delivered about 9 o'clock at night, two hours later than it 
would have arrived had it been sent by the post. Lord ElleDbom^ 
left it to the jury, whether reasonable notice had been given, and they 
found for the Plaintiffs, A new trial was moved for, on the ground of 
a misdirection, and a rule nisi granted. The Court, without eatiaing 
into the general question, held that the case deserved reconsideratioD( 
inasmuch as the PlaintiflFs appeared, at all events, to have been guilty of 
laches, whether the notice should have been sent by the poit oi'the 
>2th or by that of the next day, having failed in doing either. Rule 
absolute. In this case, Lawrence, J. on the general question, whether 
reasonable notice be a question of law or of fact, said, ^* It moat ben- 
collected, that the facts stated in the report of Tindal v. Brown, were 
afterwards found in a special verdict, in which the jury did not fiod 
whether the notice were reasonable or not; on which special verdict 
this Court gave judgment for the Plaintiff; and that judgment wti 
unanimously confirmed in the Exchequer chamber. But if reaspnable 
notice were a question of fact and not of law, I am at a loss to kpov 
how those judgments are to be sustained ; for the jury did not fn^ thf 
fact of reasonable notice, but left tliat as a question of law, to be infer- 
red from all the circumstances. But if it were a question of fact^ there 
ought to have been a venire de novo in that case. In Ball r. Warddlt 
Willes, 204, 6. where a custom was pleaded for the inhabitants of a 
town to walk and ride over a certain close of the PlaintifPs ^t all je$^ 
sonable times ; what was to be deemed a seasonable time \(ras considered 
to be a question of law, arising out of all the circumstances; of which 
Lord C. J. Willes, says, " the Court were the proper judges^ as in the 
case oi reasonable iwie, reasonable fines," &c. " For," he adds, " what 
is contrary to reason cannot be consonant to law, which Is founded on 
reason ; and therefore the reasonableness in these and the like caaea 
depends on the law, and is to be decided by the judges." And in the 
same case he says, " issues may be joined on things wliich are partly 
matters of faa, and partly matters of law : and then, when the evi- 
dence is given at the tiial, the judge must direct the jury how the law 
is ; and if they find contrary to such direction, it is a sufficient reason 
for a new unal." See :il80 Anderson v. Royal Exchange Assurance 
Company, ante p. ig;j. n. [l] and Batcman v. Joseph, post, p. 141; n. [l]. 

be 
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up at any future period, provided that, in the event 
of a suit, it be drawn up before the commencement 
of such suit.] 

[A protest for [ 1 ] non-acceptance of an Inland 
Bill, may be made in like manner as for non-ac* 
oeptance of a Foreign Bill ; but a protest for [2] 
non-payment of an Inland. Bill, cannot be made 
until the day after such Bill has become due.] 

[TTiere is no precise time within which it is 
necessary that notice of the dishonoiu* of a Bill or 
Note should be given. The law only requires that 
such notice be reasonable : and whetlier the notice 
given were reasonable or not, is a conclusion of 
[3] law, to be drawn by the Court, from the facts 

and 

Courty and that the Court, after argument, conceiving the question to 
be 6t great importance, directed it to be turned into a special verdict ; 
bat that, the sum in dispute being small, and the parties unwilling to 
moor the expence of a special verdict, the reconmiendation of the 
Court was not attended to, and the case was not mentioned again. 

[l] See 3 and 4 Ann. c. 9. S, 4. ante p. 1 18. n. {a). 

[2] See 9 and 10 W. III. c. 17. J 1- ante p. 119. n. {a) which enables 
penoDS to make such protests " after the expiration of three days*' 
^ba die Bill has become due. 

[3] Whether it is the province of the judge, or of the jury, to decide 
ii|N» the reasonableness of nodce, has never been expressly determined* 
In Tindal v. Brown, ante p. 1 16. n. {b) Lord Mansfield considered it as 
a question partly of fact and partly of law : Ashhurst and Buller, Js, as 
a question of law. In the two cases of Hilton v. Shepherd, and Hopes 
T. Alder, 6 East's Rep. pp. 14. 16. n. Lord Kenyon considered it as a 
^QBtion for the jury, under all the circumstances of accident, necessity, 
and the like. But the judgment of Lawrence, J. in Darbishire t. 
hrker, seems to put it beyond all doubt, that it is an inference of law, 
to be drawn by the Court from the facts, which (as in all other ca^s) 
ae to be found by the jury. 

Darbtshire and another v. Parker, 6 East's Rep. s. The Plaintifi* 
i^ceiTed, at Manchester, notice of the dishonour of a Bill, between s 
^ 9 o'clock ia the morning of the 1 2th of August. The post from 

Manchestsr 
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ment of Coal Notes given pursuant to 3 Geo. 11* 

c. 586. § 7. 

[A Foreign Bill should be noted for non-accepN 
ance, or non-payment, on the [1] day on which 
acceptance or payment is refused; but it would 
seem that the protest [2] may be formally drawn 

up 

any indorsee, and notice thereof given by such indorsee to the respect* 
ive indorser or indorsers, within twenty days after such failure of pay- 
ment, such respective indorser or indorsers, to whom such notice shaD 
cot be given, shall Hot be chargeable with or liable to answer or pay 
such sum of money, as shafi be mentioned to be payable in or by such 
Kote or Notes, nor any part thereof^ any law, usage, or custom» to the 
contrary thereof notwitlistanding. 

[l] In Buller's nisi prius, 272. it is said, ** The use of noting is, that 
it should be done the very day of refusal, and the protest may be drawD 
any day after^ the notary, and be dated of the day the noting wai 
made/* See chitty on Bills, 16S— 4. 

In Leftley v. Mills, 4 Term Rep. 174. Buller, J. says, " With regard 
to Foreign Bills of Exchange, all the books agree that the protest most 
be made on the last day of grace." This however i^ not said with 
reference to any distinction between the time of noting the Bill, and 
that of formally drawing up the protest ; but merely, as furnishing afl 
argument, to shew within what time payment must be made, and the 
argument is equally conclusive, whether the party have the power of 
noting> or of protesting the Bill on the last day of grace. Indeed the 
noting is io; effect an incipient protest. 

[2] Chaters v. Bell, 4 Esp. N. P. C. 48. In an action by an indorsee 
against an indorser of a Foreign Bill, it appeared that l||e Bill became 
due on 24th of April, when payment was demanded, and refused, and 
the Bill noted for non-payment. Regular notice of the dishonour was 
given to the Defendant, but he refused payment, because there was no 
protest. On I4th of May, the protest was formaliy drawn up, and this 
action was afterwards brought. Lord Kenyon said, << He was of opinion^ 
that if the Bill was regularly presented and noted at the time, the pro- 
test might be made at any ftiture period." A verdict was found for 
the Plaintiff, but the point was reserved: and on the case coming on to 
be tried again on a venire facias de novo before Lord £llenborough,hii. 
lordship expressed his concurrence with the opinion of Lord Kenyon* 
See the preceding note. 

Mr. Selwyn, in his abridgment of the Law of Ni. Pri. g73. says. 
That a case was reserved in Chaters v. BelJ, for the opinion of thr 

Conrv 
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up at any future period, provided that, in the event 
of a suit, it be drawn up before the commencement 
of such suit.] 

[A protest for [ 1 ] non-acceptance of an Inland 
Kll, may be made in like manner as for non-ac* 
(^tance of a Foreign Bill ; but a protest for [2] 
non.|)aymeqt of an Inland . Bill, cannot be made 
until the day after such Bill has become due.] 

[Tliere is no precise time within which it is 
necessary that notice of the dishonoiu* of a Bill or 
Note should be given. The law only requires that 
such notice be reasonable : and whether the notice 
given were reasonable or not, is a conclusion of 
[3] law, to be drawn by the Court, from the facts 

and 

Comt, and that the Court, after argument) conceiving the question to 
be 6k great importance, directed it to be turned into a special verdict ; 
bat that, die sum in dispute being small, and the parties unwilling to 
loair the expence of a special verdict, the reconmiendation of the 
Court was not attended to, and the case was not mentioned again. 

[l] See 3 and 4 Ann. c. 9. S, 4. ame p. 1 18. n. {a). 

[^ See 9 and lo W. HI. c. 17. J l- ante p. 1 19. n. {a) which enaUet 
poniis to make such protests ^ after the expiration of three days^ 
^ber the Wl has become due. 

[S] Whether it is the province of the judge, or of the jury, to decide 
limtfae reasonableness of notice, has never been expressly determined, 
h Tindal v. Brown, ante p. 1 16. n. (b) Lord Mansfield considered it as 
a question partly of fact and partly of law : Ashhurst and Buller, Js, as 
a qnestioD of law. In the two cases of Hilton v. Shepherd, and Hopes 
T. Alder, 6 East's Rep. pp. 14. 16. n. Lord Kenyon considered it as a 
Ration for the jiiry, under all the circunistances of accident, necessity, 
*»d the like. But the judgment of Lawrence, J. in Darbishire y. 
^oker, seems to put it beyond all doubt, that it is an inference of law, 
to be drawn by the Court from the fects, which (as in all other ca^s) 
ae to be found by the jury. 

Darbishire and another v. Parker, 6 East's Rep. s. The Plaintifii 
'cceifed, at Manchester, notice of the dishonour of a Bill, between s 
^ 9 o'clock ia the morning of the I2th of August. The post from 

Manchester 
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gion of the party bound to give notice ; the notio6 
need not be given until the following day.] 

[If the holder of a Bill or Note place it in the 
hands of his banker, the banker is only bound to 
give notice of its dishonour to his customer, in like 
manner as if he were himself the holder, and hw 
customer were the party next entitled to notice.] . 

[And the customer has the like time to commu^ 
nicate such notice, as if he had received it Spm a 
holder.] 

[And therefore by thus placing a Bill or Note 
in a banker's hands, the number of persons from 
whom notice must pass, is increased by one.] 

[Thus notice sent by a London banker to a 

London customer, the day after the dishonour, 

[1] is in time ; and if the customer communicate 

that notice the day following, that [1] may be in 

time also.] 

[Sending 

honour of a Bill was sent to the Plaintiff in London, on the 8th of Oc- 
tober. But he being a Jew/ and the 8th of October being the day of die 
greatest Jewish festival throughout the year, on which all Jews are pro- 
hibited from attending to secular affairs, gave no notice by the post of 
that day to the Defendant, who lived at Lancaster, but sent it to him 
by the post of the 9th. Lord Ellenborough held, that the Plaintiff was 
excused by his religion from giving notice on tlie 8th; and that the 
notice sent by the post on the 9th was sufficient. The Plaintiff had a 
ferdict. 

[l] Haynes v. Birks, s Bos. and Pull. 599. In an action against the 
indorser of a Bill, it appeared that the Bill, which had been indorsed ifi 
blank, and deposited by the Plaintiff in the hands of his bankers, became 
due on Saturday, October l. On that day, at 2 o'clock, it was pre* 
tented for payment by the bankers, and payment being refiised, it wai 
again presented between 9 and 10 at night by a notary, and again disho* 
noured; the bankers sent the Bill, and notice of its dishonour, to the 
t^laintiff on the Monday ; and the Plaintifl' gave notice to the Defendant 
•n Tuesday, about noon : the Plaintifi lived at Koightsbridge, ^Dd the 

Defi»daat 
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[Sending a verbal notice to a merchant's counts 
ing-house tO ^^ sufficient; and if nopersonbe there, 
in die ordinary hours of busindaf^^ it is [1] not ne« 
cessaiy to leave or send a written one.] 

[Hie notice should be sent at a seasonable hour 
of Ae day on which it ought to be given ; but if 

Brfrinfanf in Tottenham-court^road. The only qoistion was, wfaethei 
Aif Qodce were sufficient. A verdict was found for the Plaintiff^ with 
Bxity to the Defendant to move to enter a nonsuit. On motion ac« 
cnwfingly, it was urged that the bankers were to be ordered as the 
ageois of the Plaintiff, and that the Defendant was entided to the same 
BObce as if the Bill had remained in the Plaintiff's hands : but the 
Cont thought diat reasonable diligence had been nsed, and therefore 
icftaedarule. Lord Ahranky however said, that if a Bill be retume4 
to afamker, he is bound to give nodce to his principal that very day* 
if he can do so by using ordinary diligence. 

Scott ▼. liffbrd, 9 East's Rep. 347. A Bill due on the 4th of June^ 
iPMpreaented on that day by Down and Co. the Plaintiff^s banker^ 
viiofived in London ; the Plaintiff lived in London also, and they gave 
Jhamodce on the 5th. The Defendant (the drawer) lived at Shadwell : 
ad OB the 6th the Plaintiff sent nodce to him by the twc^ienny post. 
ImlEfleBboroogh left it to the jury, whether the Plaintiff had com* 
IvicalBd the notice in reasonable time ; and they thought he had* 
lad on a motion for a new trial. Lord EUenborough said. He could 
not ny that the Plaintiff, omissis omnibus aliis negotiis, was bound to 
poit off immediately with nodce ; it was sufficient if reasonable dili« 
SEMt had been used. The Court thought the verdict right, and re* 
-ftidlaTaie. 

[l] G<ddsmith & al. v. Bland Sc al. at Guildhall, cor. Lord Eldon, 
% Mndi, 1800. The Plaindfis sued the Defendants as indorsers of two 

* 

VoRig^ Bills, and to prove notice, the Plaintiffit shewed that they sent 
a dark to the Defendants' countingJiouse, near the Exchange, between 
4 aid 5 o'ckx:k in the afternoon ; nobody was in the counting4iouse ; 
nw a servant girl at the house, who said, that nobody was in 
Ty and he returned, having left no message with her. Lord 
trid the jury, that if they thought the Defendants ought to have 
fciii wnnbuJy in the counting-house at the time, he was of opinion, 
tlie Piaintiffii had done all that was necessary by sending their clerk ; 
Botioe was in law sufficient if the time was regular, whether the 
were solvent at the time or not. The jury thought that the 
oo^t to have had somebody p the counting-house at the 
anddiat the Plaintiffs had done all that was necessary, Verdia 
tlieFlaiiitiA ^169S. 

actual]/ 
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actually received at any hour before the expiration 
of that day, it [1] is sufficient.] 

Sending (a) notice by the post is sufficient} 
though it is not received, and where there is no 
post, it is sufficient to send by the ordinary mode of 
conveyance. 

Therefore in the case of a Foreign Bill it"(i) if ' 
sufficient to send it by the first regular ship botifid 
for tlie place to which it is to be sent j and (A) it is 

so 

[l] Jameson t. Swinton, 2 Taunt. S24. In an action on t Bill»bf 
fhe Plaintiff', who lyas the indorsee of Eisham^ against an indorseri dx 
defence was, that due notice of the dishonour which todc pboe on the 
loth of July, had not been given. Elsham (the last indorser) who tifd 
at Back-hill, Holbom, received notice on the loth at 4 o'clock in die ^ 
afternoon, and he gave notice on the 1 ith, between 8 and 9 o'dodit 
night, to the Defendant, who lived at Islington. Lawrence^ J. bM 
that this was sufficient to entitle Elsham to -recover from the DefendffBi 
and therefore sufficient t)» enable the Plaintiff, who received die Bi 
from Elsham, to recover. Verdict ior the Plaintiff*, and on motioB ID 
set it aside, it was urged, that the notice should have been given widnD 
the hours of business, but the Court held the notice sufficient* Itok 
refused. 

{a) Saunderson v. Judge, ante p. 96. note {a) The holder oft Note 
wrote to the Defendant, who was one of the indorsers, to say it W 
dishonoured, and put the letter in the post, but there was no evidence 
that it ever reached the Defendant, and the Court held, that leocfiog 
the letter by the post, was quite sufficient. [S. P. Kufh y. WefftHb 
8 Esp. N. P. C. 54. See also Scott v. Liffbrd, 9 East's Rep. 347. ^ 
1 Campb. N. P. C. 246. In this case the parties lived in London Moi 
its vicinity, within reach of the twopenny post; and notice of the 
dishonour of a^ill was sent by that conveyance, and the Court of 'Kin^* 
Bench held that this was sufficient. The notice however must s^peM^ 
to have been put in in due tim«, Hilton v. Fairclough, 2 Campb. 688y| 

{b) Muilman v. D'Eguino, ante p. loi. note {b) To debt on bond 00^ 
ditioned to pay certain Bills drawn on India at 60 days sight, in caec 
they should be returned protested. Defendant pleaded that he had nf^ 
notice so soon as he should have had : it appeared that notice was 86fl( 
by the first English ships, but that by the accidental conveyance of * 
foreign ship not bound for England, and by which the holder wrote ^ 

England upon other matters, notice might have been sent sooner* ao' 

would 
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tD objection, that if sent by a ship bound dsewbere^ 
± would by accident have arrived sooner, though 
the holder wrote other letters by that ship to the 
place to which the notice was to be sent. 

The (a) drawer of a Bill, and (where the ac- 
ceptance appoints the payment to be made else- 
lihere than at the acceptor's house) the (6) accep- 
tor, and every person who transfers a Bill or Note 
is, primA fkcie^ to be presumed entitled to bring an 
action on paying it, and therefore entitled to insist 
on a want of notice, or on a neglect to make a 
proper presentment, but the (c) contrary may be 
proved* 

lodd hare arrived sooner; bat Eyre, C J. tokl the Jary, that notice by 
Aeibit regular ships bound for England was sufficient, and that it was 
■St accessary to send notice by the chance conveyance <^a foraga 
Aip: the jury found for the Plaintiff, and the Court was satisfied whh 
ihe^fcrdict, and refiised a new triaL 

(tf)l5de Bickerdike t. Bolman, post p. 132. note {a) and Rogers r. 
Stqiheiis, post p. ISO. note (^). 

{h) Bidiop ▼. Chitty, Str. 1195. Chitty, the drawee of a Bill, wrote 
ipoD it» fay way of acceptance, ** Messrs. Caswell and Mouat pay this 
Bffl when due for 'I1x>nias Chitty ;" it became due sd of January, 
1741, Caswell and Mount paid till die I9th, when they stopped, and 
DO nodce was giyen to Chitty of its non-payment till the sist ; and 
Lee^ C. J. held that Chitty was discharged, for thou^ the holder migl^t 
hare itefbsed this acceptance, he had agreed to it, and it was in nature of 
iDnngitt^wfaichisconstdeTCdas paiyroent when a reasonable time to ' 
reodie it in has elapsed* However, m Smith v. De k Fontaine, B.R.T. 
ssGeo,m. Whman actkm was brought against the acceptor ofa 
ni^Km an acceptance to pay at his banker's, and the Fbiiiliff could 
•ot prove a presentment at the banker's, notwithstandii^ which the 

jvyfeMdforhim; the Couft held the proof umiecessary, and refiised 

ts ^ant a new triaL I^shopv. Chitty, was cited. See Feotoii t. Goon- 

^, and Calhighan v. Aylett, ante p. 97. n. [s]. 
(4 Bickerdike V. Bohnan, poet, p. 138 note (a) Rogers v. Stepfaens, 

fmf p. i$Of note {B) and Goodall t. Dolley, post, p. isi. note (a). 

Payment 
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Paymetit of (a) part, or (b) a promise to pay after 
full notice of the default, sufficiently evinces the 

contrary; 

(a) Vaughan v. Fuller, btr. 1246. Was an action against the indoner 
€f a Note, and it being proved that the Defendant had paid part, Lee, 
C. J. held, that t/iat made the proof of a demand upon the maker unne- 
cessary. [See Lundie v. Robertson, Hoiford v. Wilson, Gibbon r. 
Coggon, and Potter v. Rayworth, post.] 

{6) Rogers V. Stephens, 2 Term Rep. 713. In an action against the 
drawer of a Foreign Bill, an objection was taken that there was no pro- 
test ; but it appearing that the Defendant had no effects in the hands of 
the drawees when the Bill was diawn, or afterwards, and that on being 
piessed for payment by the Plaintiff's agent after the Bill was disho- 
noured, he had said, it must be paid, Lord Kenyon thought a protestor 
notice unnecessary, and directed the jury to find for the Plaintiff, which 
they did: a rule was afterwards gi'nnted, to shew cause why ther? should 
not be a new trial, and it was stilted i/ien, and upon the shewing Cause 
that the Defendant had really been prejudiced by the want of notice to. 
the amount of the Bill, that he had advanced money to one Calyert to 
the amount before the Bill was drawn, that Calvert desired him to draw 
on the drawees as Calvert's agents, that he did so on a supposition, thai 
Calvert had effects in their hands, that he afterwards settled with Cal* 
vcrt, and upon a reliance that the Bill was paid, delivered him up efifectt 
to more than the value of the Bill, and that Calvert was §ince insolvent; 
that the Defendant was prepared with c\'idence to this effect, but that 
Loid Kenyon delivered it as his opinion, that it did not make a protest 
or notice necessmy ; Lord Kenyon did not recollect that this evidence 
was offered, but he and all the Court thought it answered by the De*. 
fendant's admission that the Bill must be paid, because that was an adr 
mission that the Plaintiff had a right to resort to him upon the Bill, and 
that he had received no diunage by the want of notice, and was a 
promise to pay. The rule was discharged. 

Anson v. Bailey, Bull, nisi prius, y7G. The indorsee of a note pre- 
sented it for payment, but the maker pretended that the payee had pro- 
mised not to indorse it over without acquainting him, and so put off the 
Indorsee from time to time for three weeks ; at the end of that period 
the indoisee wrote twice to the payee, slating what he Lid done, and 
tlie milker's excuse ; the payee answered, that when he came to town 
he woukl set the matter right ; and upon an action by the indorsee 
agairiot the payee, the jury found fbr the Plaintiff, though die maker 
became bankrupt before the second letter was written, and, though he 
continued solvent for three weeks after the Note was' due. 

Wilkes V. Jacks, Peake '202. In an action against Jacks as in- 
dorser of a Bill 'lraw« by Vaughan on Eustace ard llolland, it appeared 

that 
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iontnuy ; a payment or promise without such no* 
tice does (a) not* 

Roof that the drawer had no effects in the hands 
of the dbrawee from the time the KU was drawn 

tint notice had not been given to tbe Defendant, upon windi the Ham. 
itf o^ied to shew that Yai^han had no effects in tibe hands of Eustace 
aadHcdiaiid ; sed per Ld. Kenyon, ** That drcmnstance will not avsSi 
PfaflMiff' ; the rale extends only to acdons brought gainst the drawer; 
the i ndoi SC I is in all cases intitled to noticey for he has no conc^ with 
thcaccoonts between the drawa* and the dnrwee/' The manrnffdien 
prorod a letto* from the Defendant acknowledging the deb^ aod ipro* 
niog topay, and opon Mi?/ he had a rer^ct. 

(«)ttesanlT. Hirst and another, Burr. 2670. The Defendants indorsed 
a BiHto die Plaintiff, and he indorsed it orer; his iodonee presented it 
ioraooepcance a month before it was doe, and a c c ep tan ce wasiefbsed ; 
it was afterwards presented for payment, and payment was refosed, of 
vUdi notice was giTen to the Defendants, bat they had no notice «f 
tfaenfivai to accept. The drawer was a baiikn^ before the Bill Was 
doe^btthe continued in credit three weeks after the pre s e ntm e nt for 
aooepiance. Three days after the notice one of the Defendants caHed 
OBthe Hastttifi^ at Bradford, on his way to Leeds, and said he woidd 
tdee «p the Bill as he returned ; but on his return he said l)e was ad* 
mod he was not bound to do it, ^pon which diis action was brought | 
idLoD a case reserved the Court held, that though the holder might not 
love been obliged to present the Bill for acceptance, yet as lie did he 
o^ to hare given notice of the refusal, and that by not doii^ so he 
bd tikeB the risque upon himself, and notwithstanding the promise of 
oaeof them the Defendants had judgment. 

Goodali ▼. DoUey, l Term Rep. 712. A Bill drawn in fevoor of ' 
liie Defendant, payable the llth of January, 1787, was presented for 
sooqNanoe by the Plaintiffs the 8th of November, 1785, when accept- 
saoe was refused : they gave no nodce to the Defendant till the 6th of 
January, and then did not say when the Bill was presented ; upon 
vlich the Defendant proposed paying by instalments, but the VisojodSk 
fl^ected that offer, and brought this action. Heath, J. thought the 
Odendant discharged for want of notice, and that his offer to pay being 
Modt under an ignorance t>f the circumstances vras not binding, and the 
r, under his direction, found a verdict for the Defendant. Upon 
shewn against a rule for a new trial, the Court thouglit the direc» 
verdict right, and discharged the rule. 

[See Lundie v. Robertson, Horfbrd v, Wilson, GS)boa T. Coggon^ 
jOid Potter v. Rayworth, post.] 

K 2 until 
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until it became payable is (a) sufficient, at least 
primS. facie, to shew, that tlie drawer would be 
entitled to bring no action on paying the Bill, and 
has therefore no right to insist on the want of no* 

(a) Rogers v. Stephensy ante p. 1 30. note (h) 

Bickerdike and ?nother» assignees of Reichard v. BoUnuuii 1 Tens 
Rep. 405. The only question upon a case reserved was. Whether a Bill 
the btnkrupt had drawn in favour of the petitioning creditor, upon a 
man vfho then, and from that time till the Bill became due» uras one of 
the baokn^'s creditors, had dischai^ged so much of the petitioning 
creditor's debt, no notice having been given of its dishonour to d» 
bankrupt? and the Court* after aiigument, were of opinion it had iiot» 
because the reason why notice is in general neces&ary, is that the drsver 
may without delay withdraw his effects from the drawee, and that no 
sniury may happen to him from the want of notice ; but where the 
drawer has qo effects in the hands of the drawee he cannot be iqjurecii 
znd is not intitled to any notice. 

Goodall ▼. Dolley, ante p. i si. n. (a). In this case upon theappKcatioD 
for a new trial, the Plaintiff's counsel offered an affidavit that tlie driver 
had no efiects in the hands of the drawee, but the Court thought M^ 
made no difference, the action being brought against the payee, but bf 
Buller, J. ** Had the action l^een agaiqst Uie drawer I should have been 
willing to let in the affidavit ; t^at woul(l be like the case of Bickerdike 
T. Bollman ; if the drawer has no effects in the hands of the drawee be 
cannot be injured by want of notice." 

[Legge y. Thorpe, 12. East's Rep. ni. This was an action by an 
indorsee ^gaipst the drawer of a Foreign Bill drawn upon Ct B* Wyattf 
payable one month after sight, of which acceptance had been refiued* 
The declaration negatived efiects in the hands of the drawee, or any 
consideration for the Bill. It appeared at the trial that the Defendant 
had no effects in Wyatt's hands, and that the latter had therefore ren 
fased accepunce ; but that Wyatt was one of the e^e^rutors of Weekly 
and that Wceks's executors had desired the Defendant to employ ibe 
payee of this Bill to do some carpenter's work on Weelu's pn^Kfty* 
and the Defendant therefore drew this Bill on Wyatt for the payment 
of the payee. Wyatt denied that he had assets to pay the BilL 7^ 
only question was whether a protest for non-acceptance were necenary* 
Lord Ellenborough thought not, and a verdict was given for the Plait*-' 
tiff, but the point was reserved ; and on a rule nisi for a nonsuit, 9fi'^ 
cause shewn, the whole Court held that this case was governed t'T 
tl^se of Bickerdike y. Bollman and Rogers v. Stephens, and disclwgf^ 
the rule.] 
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tice, &c. and It (a) has been doubted whether the 
drawer would be at liberty to shew the contrary. 

But proof that the drawer had no effects in the 
hands of the drawee is no (6) evidence that the 
payee, or any of the indorsers could not have 
Wught an action on paying the Bill, and therefore 
does not excuse the want cf notice, &c. to tiiem* 

[^And though notice to the drawer may be 
di^ensed with, where it is shewn that the drawer 
had no effects in the hands of the drawee, yet on 
any other ground, evidence [1]] cannot be received 
fir the purpose of shewing that the drawer has not 
been prejudiced by the want of such notice.^ 

[And there are some cases, such as those of ac- 



(•) Id Rogers ▼. Stephens, ante p. 130. dote (^> Mr./. Aihlmfc siici, 
• A^imittwig tliepnx>fofimdhadbeengiTeii,Idoiiotthmkitclearit 
vodd take the case out of the cammoo role ; for the lawbeii^ now 
ottbCahcd, that notice to the di^werof a nott-acceptaAce is not neces- 
ny where he has no efiects in the hands of the dratvee ; when the 
Pisdntiff' found the drawees of this Bill had none of die Defendant's 
cfects in their hands, he knew he was not bound by law to give the 
Mcndant notice ; he was not bound to take cognizance <^any private 
tnonction between the drawer and a third person natappeumgoa die 
fittoftheBilL" 

[k) Goodall ▼. DoUey, ante p. isi. note {a) Wilkes t. Jacks, ante 
p.l90.note(&). 

[l] Demus ▼. Morrice, 3. £sp. N. P. C. 158. In an action on a BaOf 
koi^jht by an indorsee s^;ainst the drawer, it appe a red that no notice 
bdbeen given to the Defendant erf* ncm-payment by die acceptor ; to 
cionse which the I^aintiffoffeed to prove, that, in fact, die Defendant 
bd not been inejudiced by the want of sach notice. Bat Lcml Kenyon 
sid. The only case in which notice is dispensed with, is where the 
4nier has no effects in the hands of the drawee. This wooki be ex- 
ta£i^ the rale still fiuther than ever has been done, and opening new 
lOBces of litigation, in invest^ating, whether m bet the drawer did 
nceive a prejudice from the want^ of nodce or not. He rgected the 
<ndaoce and nonsuited the Plaintiff. 
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ceptances on the fiuth of cohsignments from the 
drawer not yet come to hand, and of other mercan- 
tile agreements, wherein the drawer may be enti* 
tied to notice (^13 notwithstanding he had no effecU 
in the hands of the drawee.] 

[If the drawer, had no effisots in the hands of the 
drawee, it does [23 not entitle him to notice, that 
jthe payee had.3 

[if the drawer had effects in the hands of the 
drawee ^t the tinie when the Bill was drawn, he 
[3 J is entitled to notice of non-acceptance ; al* 

though 

[1] Per. Syre, C. J* 1 Bos* and Pull* 6SS. aad Lord Ellenborougiw 
12 £a^'« Rep. 175. 

[2] Walwyn v. St. Qaintin, 1 Bos. and Pull. 65S, In an action by 
indorsee against the drawer of a Bill) it appeared to have been drawn to 
accommodate the payee, who had placed securities, to raise money upon 
in the hands of the drawee. The ]>efendant had no efiecu in the handi 
of the drawee ; and no notice having been given to him of the dishonoor 
of the Bill, the question was> whether that were made necessary by the 
payee's hscviDg effects in the hands of the drawee. Eyre, C. J« directed 
a verdict for the Defendant, with liberty to the Plaintiff to move to 
enter a verdict for him. After rule nisi accordingly, cause shewn, and 
time taken to consider, the Court held, that the Defendant was not 
entitled to notice. But postea to the Plaintiff on another ground* 

[s] Orr and others v. Maginnis, 7 East's Rep. S59. In an action by 
the payees against the drawer of a Foreign Bill, payable at 90 days after 
tight, the declaration avierred pres^tment for acceptance and refusal* 
presentment for payment and re&isal, and protest for non-payment ; it 
then averred, that at die time of making die Bill, and from thuence until 
presentment for payment, the Defendanthad noeffects in the hands of the 
drawees. At the trial it appeared, that at the dme of drawif^ thp 
Bill, the Defendant had effects in the hands of the drawees, but to 
what amount did not appear : but that v/hen the Bill was presented 
for acceptance, and thence until presentment for payment, he had 
not a^y. The Bill was only noted for non-acceptance, but waa 
protested for non-payment: no nouce of non-acceptance was given 
to t))e Defendant. The Plaintiffs had paid the amount of the Bill 
to an indorsee. Tliey were nonsuited for want of proving protest 
for, and nodce of, non-acceptance. On modon to set aside the nonsuit* 

Bickerdike 
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thpugh at the time wheH .the Bill was prp6eirte4.fpf 
acceptance, and from thence until presentpiiep^ ,&r 
payment, he had not any.3 v • ni 1 . ' 

[So if he had effects in the Kaiids of the 4r2ms(^f 
vhen the Bill wa$ presented: 'fef acceptaijice, Im 
will be entitled to notiee of acm-li4ceptancie,£l3 
although he was indebt^ .to the drawee greatly 
beyond the amount of such effects.] 

pt has been holden, that] if the payee of a Note 
lends his name merely to give it credit, and to en- 
able the maker to raise money upon it, and knows 
at the time that the maker is insolvent, he (a) is not 
oititled to notice, and that it (a) is bo defence for 

him 

BJckfiYJikp and Bollman, and other cases, were cited to shew ^t no 
votacCf and therefore no protest, was necessary. Bat Lord Ellenbo* 
un^ taidy that that case went on tl|e ground that there were no e^ctt 
in the hands of the drawee at the tone when the Bill was drawn ; and 
the other cases followed on the same ground ; but that no case had ex- 
tended the exemption to cases where the drawee had ejects V>f' the 
drawer's in his hands at the time when the Bill was drawn, though the 
liaiaDoe might vary afterwards, and be turned into the c^poeite scale. 
Rule tefiised. 

[1] Blackhan v. Doren, 3 Campb. N. P. C. 509»- Tliis was an action 
gainst the drawer of a Bill fbr £250. payable after nght; of which ac- 
ceptance had been refused; and to excuse the want of notice oT non- 
acceptance, it was proved that when the^ Bill was presented, dioiigh tfie 
diawer hade&cts in the hands of the drawees to the amount of jTlSOO. 
yet that he owed them ^10,000. or ^1 lyooo. And that diey had ap- 
propriated the efiects to go in satisfaction of this debt. Thiidppropri- 
ation however was without the Defendant's prtvity. Lord Eflenbo- 
nngh held, that a notice was necessary, and nonsuited the Piaintiff. 

{a) De fierdt v. Atkinson, 2 H. Bl. 336. In an action against the payee 
ok a oote^ it appeared that the note was not presented for payment till 
the day after it became due, and that no notice was ^ven to the De- 
fendant till five days after such piesentxnent $ ixit it also appearing that 
the Defendant gave no value for the note, that he lent his name voa^j 
fO g^ve it credit, and that he knew at the time that the maker was in- 
Mlva)t» jgyse, C. J. ^ected the jury to find for the Phdntiff, which 
1 they 



him that the Note was not properly presented-fbr 
payment. 

[But in as much as the payee, in that case, would, 
upon paying the Note, have a clear right of action 
upon the Note, against the maker, it would seem 
that he is entitled to notice of the dishonour ; and 
this conclusion is warranted by a [I] recent de- 
cision.J 

[And 

they did. A rule to shew cause why there should not be a new trial 
was afterwards granted, and upon cause shewn, per Eyrey C. J. *' If tht 
maker is not known to be insolvent, insolvency will not excuse the 
want of an early demand; but knowledge excludes all presumptiaif 
which would otherwise arise ; here the money was to be raised vpo^ 
the Defendant's credit; he meant to guarantee the payment^ and' no 
loss could happen to him from the want of notice." And per Buller, J« 
'< The general rule is only applicable to lair transactions, where the BiB 
or Note has been given for value in the ordinary course of tradCf it is 
said insolvency does not take away the necessity of notice ; that is true 
where value has been given, but no further ; here the Defendant lent hi| 
name merely to give credit to the note, and was not an indorter in the 
comnion course of business/' Heath and Rook, J$» concurring the mlf 
was discharged. 

[The Court appear to have proceeded upon a misapplication of the 
rule which obtains, as to accommodation acceptances; in those cases, 
the drawer, being himself the real debtor, acquires no right of action 
against the acceptor, by paying the Bill, and suffers no injury firom 
want of notice of tton*paymettt by the acceptor. But in this case the 
maker was the real debtor, and the payee a mere surety, having a clear 
rigfit of action against the maker, upon paying the Note; and therefore 
entitled to notice, to enable him to exert that ri^t.] 

[1] Smith and odiera v. Beckett, 13 East's Rep. 187. In an action 
against the payer sndindorser of a Nott^ drawn by Canning, dated the 
sath of October, 1809, and payable oH demand; it appeared that the 
Defendant had lent his name to this, and other Notes^ merely to enable 
Canning to obtain credit wiiJi the Plaintiffs, his bankers, he having then 
lately stopped payment, which was well known to all the parties. The 
Plaintiffs made advances for ux months upon these Notes, which ad- 
vances they afterwards renewed without any communication with the 
Defendant. On the flsth of May, 1 8 lo, Canning became bankrupt, and 
paymctnt of him was afterwards demanded and refused ; bm..no notice of 

this 



( 1^ 3 

[[And in a [l] subsequent case, where a Bill was 
drawn for the accommodation of a remote indorsee, 
and the names of all the prior parties were lent to 
him^ it was holden, in an action against one of those 
parties, an Indorser, that the latter was entitled to 
notice of the dishonour of the Bill, because upon 
paying it, he would be entitled to sue such indorsee 
ja>r repayment] 

If the payee lends his name to secure a compo* 
fiition from the drawer to a creditor, and takes 
effects of the drawer to answer it (a) he is not enti- 
tled to notice, &c, 

this dishonour was given to the PlaindfTs. . Lord EUenborough thought 
a notioe necessary, and therefore nonsuited the PlaintifFs. And on a 
motion to set aside the nonsuit, De Berdt v. Atkinson was cited; but die 
Court held clearly, that a notice was necessary, especially as the ad« 
▼ances had been renewed without die Defendant's knowledge. Rule 
xefiised. See Nicholson v. Oouthit, post. p. 1 38. note (a) 

[l] Brown v. Massey, B. R. H. 58 Geo. III. Action on a Bill drtwtt 
by Whttmarsh on J. and H. Neale, payable to Fiander or order, in- 
dorsed by Fiander to the Defendant, by the Defendant to Cosier, by 
Cosier to Wood, and by Wood to the PiaintifF. The Bill was drawn 
for Wood's accommodation, and all the prior names were lent to hiffl. 
It did not appear that the Defendant knew tliat any name was lent, ex« 
cepting hit own. The Bill was dishonoured, but notice of the diehpi- 
Qoiu* was not sent to the Defendant. Bayky, J. thought the notict 
necessary, because if the Defendant had paid the Bill, he wouM have 
been entitled at least to have sued Wood, and therefore nonsnited the 
PlaiatifF. A rule nisi was granted to set aside the nonsuit, and De Berdt 
T. Atkinson, and Sisson v. Tomlinson, i Selwyn's ni. pri« 357. n. were 
cited, but on canae shewn, the Court thought it clear that the Defend* 
4nt was entitled to notice. Rule discharged. 

{a) Coroey t. Da Costa, Espinasse, 802. Da Costa and Co. com« 
pounded with their creditors, and to secure die composition drew notef 
tn fiivour of the Defendant, which he indorsed to the creditors. The 
Defendant \ack effects of Da Costa and Co. at the time, to the amount 
of the composition ; and an action being brpfight against him upon one 
of these indorsements, he insisted that lie had no notioe of the non- 
ptyment of the Note until fhre weeks after it was due; but Buller, J, 
J)eld be was not e&tided (o 90tiee, mkI th( PtamtifT had a rerdict. 

But 
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But it is (a) no excuse for not having presented 
a Note in time for payment, &c. that the Defendaat 
indorsed it to guarantee a debt from the maker, or 
that tlie Defendant knew before it was due, that 
the maker could not pay it, and had' desired a 
banker at whose house it was made payable, to 
send it to him and he would pay it. 

[A person who guaranties the payment of mo» < 
ney to be paid by a Bill, is [ 1 ] entitled (though no 

party 

(a) Nicholson v. Gouthit, 2 H. Bl. 609. Gouthit and Barton vankt^ 
took, to guarantee an instalment on the debts of GreenSyandfbrtlut 
purpose Greens drew Notes payable to Gouthit at Drury and Co*i» ' 
which Gouthit and Burton indorsed, after which they were delifoed j 
to the creditors. Before they became due Gouthit enquired atDnry i 
and Go's, if they had apy ei^ects, and on their saying they had notyht 
desired them to fiend the Notes to him, and he would pay them ; nanf i 
Notes were accordingly presented and paid, but the Note in qnntioi i 
not being presented till three days after it was due, Gouthit refinpi i 
to pdy it. Burton had supplied him with money to take up all the ; 
Notes, but as this was not presented when due, he had returned the ^ 
money destined te pay it. An action was brought against Goutluty vd • 
upon the trial Eyre, C. J. thought as he knew tlie Note would notfai j 
paid at Drury and Go's, and had provided money for it, andai hii ^ 
indorsement was by way of guarantee, he was not injured by th^dfr | 
lay; and that the request to send the Notes to him was either a waiver { 
of notice, or notice by anticipation ; but on a rule nisi to enter a noD* \ 
suit, and cause shewn, though he thought tlie justice was clearly witb - 
the Plaintifi^', he tliought he could not recover, for though the indone- . 
ment was by way of guarantee it was liable to all the legal consequence ji 
of an indorsement, and Gouthit's promise to pay was only to pay wch 
as should be duly presented at Drury 's. Heath and Rooke* J«» wat 
of the same opinion, and the mle was made absolute. 

[l] Philips V. Astling, 2 Taunt. 206. The declaration stated, that i» 
consideration that ilie Plaintiff would sell and deliver toDa^'enport ^at 
rinney ccitain goods, to be paid for by a Bill to be drawn by Qavenpox^ 
and Finney on Houghton at six months, tlie Defendants undertook tp 
guaranty the payment of such Bill. It then averred delivery of thC 
goods, accepted ce of the Bill, its presentment for payment, and dilfa^r 
nour. At the trial, it appeai'ed tliat Houghton was at sea when tl^ 
Bill became due, which was on the Hth of July, 1808$ but (bat ]^ 
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nurty to the . Bill) to insist on the neglect to make 
I pfiqpteir j>reseiitment, or to give due notice of the 
dtahoiumrofsuch Bill.] 

[But proof that before the Bill became due, the 
parties liable upon it, were bankrupt or insolvent, 
win be primi fade evidence that a demand upon 
them would have been of no avail ; and, unless 
answered, will [13 dispense with the necessity of 
BMking such presentment, or giving such notice.] 

[It 

had Mk ^gest residing in London, authorized to accept Bills, and who 

kid acce|ited this. That no presentment fpr payment was made u> 

when the Bill became due. That on the I6th of Joly, the 

Davenport and Finney notice that the Bill remained no* 

hot no notice was given to the Defendants. In February, 1809^ 

JfgnaffQft ^d Finniey became insolvent, and Houston was declared a 

IwkpiQyt ia July, 1809, after which payment was demanded of thr 

Ocfiadaotsu A verdict was found for the Plaintiff, but the Court, upon 

i rab WM for a nonsuit, after referring to Warrington v. Furbor (in&a) 

mI» 4^ ^^^ ^ insolvency of the drawers and the bankruptcy of the 

acoqi|or» did not happen until long after the Bill became due, and that 

lor apf thixi^ that appeared, if the money had been demanded either 

tf die drawer or acceptor, the Bill might have been paid : but that the 

steps not having been taken to obtain payment from the par« 

who were liable upon the Bill and solvent, the guarantee must be 

and thereipi3e they made the rule absolute. 

U] Wanii^ton and aoother v. Furbor and another, 8 East Rep. 242. 

The TbanuSs guarantied the payment of the price, to the extent of 

£1000^ pf goods to b^ sold by one Martin to the Defendants at six 

Mqdii cpdit. The goods were furnished, and the Defendants accepted 

iVH. at tax, months, £br the value. This Bill became due on the srd of 

Iloqember, ISpi; but on the preceding Slst of November, the Defends 

jWhoune bankrupt. The Plaintiff were therefore obliged to pay 

ihtiCiooo. and now brought this action to recover the same. It was 

lil^^c|e4 that the Plaintiffs had not proved a presentment of the Bill to 

(k Dcfes^ants for payment, without which, it was urged, that Martio 

coqU p0t have recovered against the PKntiHs, and therefore that the 

htta h^d paid the money in their own wrong. Lord Blieoborough 

kddthe pioof 1 ^cessary ; this not being an action on the Bill, and 

AePefavk^ts J ing beea recent]^ stripped of all their property ; 

and 
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[It is [l] no excuse for not giving notice td thi 
drawer, that on an apprehension that the Bill wouli 
be dislionoured, he lodged other money, which he 
had of tlie drawee's, in the hands of the indoner. 
on an undertaking by the indorser, that he would 
return it whenever it should appear that he ww 
exonerated from the Bill, for his having other 
money of the drawee's does not entitle him to ap- 
ply it to the dishonoured Bill, unless he has due 
notice of the dishonour.] 

end the Plaintiff's had a verdict, and on rule nisi to set it aside^ andoM 
iht:wn, ihc Court held the verdict right : and Lawrence, J. 8aid» the 
gu ai-.nti'cs were not prevented from shewing that they ongfat not 10 
kiio h\ n callv.*ci U}".on at aU; for that the principal debtors conldhne 
paiu lIk- Hill if d'.v-aandcd of them. Rule discharged. 

[i] Cl^r^g v. Cotton, 3 Bos. and Pull. 239. Indorsees agaimt tk 
drawer of a Bill. The Bill was drawn in America on Cullen of liiw- 
pool, in fp.rour cf Miller and Robertson, and by them indoned tD 
Booth and Co. nnd it afterwards came to the Plaintiff *8 handf. It 
was dated in 179-^ and drawn at 90 days sight. In 1800, the De- 
fendant, havin;^ other effects of Cullen's in his hands, deposited- iheffl 
with Miller and Robertson, nnd Booth and Co. on an undertaldiigfiom 
them, that they would return these effects whenever it shooM vppett 
that they wcie exonerated from this Bill. Cullen afterwards became 
banknij)t : the Defendant was arrested, and then said that he should 
apply to Cullen's tnssignees to bail him, for he had lodged propetty is 
America to answer the Bill, and it he was dischaiiged by want ft 
notice, he should pay it over to them., Acceptance and paymeit 
were both reRISi^d, but no notice was ever given ol it to the Defendsnt* 
Chambre, J. nonsuited the Plaintiff, on the ground that theDcftndaBl 
was discharged for want of notice : and on rule nisi to set aside the 
nonsuit, and cause shewn, the Court held, that the special diem' 
stances did not excuse the want of notice; that there was no fhmdil 
the Defendant v/hich was the ground of the rule for dispefuiqg will 
notice; and that when Miller and Robertson, and Booth and Co. weft 
exonerated, which they also were by want of notice, the moiney dp 
posited with tliem belonged to Cullen's assignees. Rule dischai^ed* 

N. It did not appear that the Defendant had got back the pi o p ci t l 
which he deposited, but that circumstance was not relied oUi^ 

Noi 
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Nor (a) is it any excuse for not giving notice, 
ice to the drawer of a Bill, if he had effects in the 
uuids of the drawee, that the drawee represented 
jO die drawer when the Bill was drawn, that he 
iMNild not be able to provide for it, and that the 
bawer thereby understood that he should have to 
provide for it. 

[Though ignorance of the place of residence of 
a peily entitled to notice [1 3 is an excuse for not 
giving ai^ ; yet it must appear, to the satisfaction 
rfa [1]] jury, that due diligence has been used to 
discover it.] 

A notice from the holder, or any other person 
who may have a right of action upon the Bill, may 
pedu^ enure to the benefit of all the antece- 
ilcot parties, and make an additional notice from 
of those parties lumecessary. 




(c)Sbples T. OkmeSyE^nnasae SS2. In an action against the dniwer 
flf a B3I» die defence was want of notice ; the Plaintiff thereopon 
iht accepcor, who {Nroved that when the Bill was drawn he was 
todbe Defendant in more than the amount of the Bill, but that 
HLfygjcn t cd to the Defendant that it would not be in his power 
Ibr dbe Bill when it should become due, and that it was 
dien understood between them, that the Defendant should 
§ar fOLf and it was contended that this superseded the necessity 
die Defendant notice ; but Lord Kenyon hdd it did not, and 
wc naimitt* 

▼.Joseph, 18 East's Rep. 4SS. In an action by an in* 
die payee and first indorser of a Bill, it appeared that 
notice of its dishonour on the sodi of September^ 
tt> have given notice to the Defendant on that day ; he gare ?io 
until the 4th of October; to excuse which, his clerk 
die Fiaintifr did not know the Defendant's residence until 
. Lord Ellenboroo^ left it to the jury, whether the Plaintiff 
hived dnedffigence to findthe Defendant's residence. They found 
fvdbePiaiotiff; and on motion fer a new trial, the Court refiised the 
nie^sayiqgiri! l < notice had been given was a question of law ; 
di diiigience had been used to discofer the placeof resi- 
of a person intitkd to notice was aquestioo of feet. 

But 
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But it is adviseable for each party, immediately 
upon the receipt of notice, to give a fresh one to 
such of those persons who are liable over to biinif 
against whom he must prove notice. 

f Notice to one of several partners, is notice to 
all : and when a Bill has been drawn by a firm, 
upon one of the partners, and by him accepted and 
dishonoured, it is [1] unnecessary to give notice of 
such dishonour to the firm ; for this must necessa* 
rily be known to one of them, and the knowledge 
of one is the knowledge of all. J 

[A person who has been once discharged by 
laches from his liability on a Bill or Note, is always 
discharged. And therefore where two or more par- 
ties to a Bill or Note have been so discharged, but 
one of them, not knowing of the laches, pays it, hn 
pays it in his own wrong, and [2] cannot recolref 
the money from another of such parties.} 

[Payment should be made to the [3] proprietor 

[l] See Porthouse T. Parker and another, post, in which Lord EBeih 
borough held that the PlaintifFwas not bound to prove that the Det 
fendants had received express notice of the dishonour of the fiill,af« 
signing the reason mentioned in the text. 

[2] Roscoe Y. Hardy, l» East's Rep. 434. Acceptance of a BUI va 
rcfiised; of this however the holders gave no notice, but when the BiS 
became due, agjun presented it for payment, and that being refiuedf 
they called upon the Plaintiff, an indorser, for jxiyraent, and he, being 
ignorant of their laches, paid it. He now sued the Defendant^ aihii 
indorser, who set up the laches of the said holders at a defence ;-aiid 
the Plaintiff was nonsuited. On motion to set aside this nonsuit, it wat 
urged, that the Plaintiff' ought not to be prejudiced by the kches of 
subsequent holders, of which he was ignorant, without the means oC 
information. But the Court held that his ignorance, which had pre-.' 
vented his availing himself of this laches, as a defence, could not alter 
or revive the liability of the Defendant, who had been* discharged by 
the same laches. 

Isj Pothier, pi. i64b 

of 
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r 'the Bill or Note, or to some person authorised 
f \atii to receive payment.] 

f ff the proprietor die, payment should be made 
> his [|1] personal representative ; if he become 
aakrupt, to his assignees ; if he be an infant, to 
is guardian ; and payment to the [2] infant him- 
d^ may be good ; as it certainly will if it be be- 
idfidal to him.] 

[If the proprietor be a married woman, payment 
bould be made to [3] her husband.] 

[Payment to a bankrupt will be [4] good, if 
Bade bona fide, and mthout notice of the bank« 
upti^ : and accepting a Bill drawn by a trader, 
ifier a secret act of bankruptcy, [5] will be pro* 

tected 

[l] A bona fide payment of a debt toa person who has the probate 
if a vil porpordng to be the creditor's^ will discharge the debtm*, if the 
ledttr be dead, thoogh the will afterwards turn out to be a forgery, 
od fiat, probate be annulled on that ground ; because such payment is 
CO the authority of the probate : but it is otherwise (per Ashhurst 
'9 Js.) if the creditor be liTii^, because in such case the pro^ 
Meka flKre nullity. Allen v. Dundas, 3 Term Rep» 125. 

\SS\ Sre Pothier pL 166. who obserres that payment to an infant wiU 

>e aadiichargie of the debtor, unless it appear that the payment were 

to the infant : If the money were ^plied to his adrantage^ 

win be good : If not, as where the in&nt squanders it, 

ihepvty paying, will not be discharged. So money Unt to an infaie 

if duly applied, may in equity be recovered from him. 

T. Pitfield, 1 P. Williams, 558. Though it is otherwise at law, 

1 Sdk* S79b 386. Butif an executor pay a legacy to an inHmt, which 

^■^■tfs fitther obtains and dissipates, the executor will be answer* 

4l» the infant. Philq>s ▼. Paget, 2 Atk. 80. See also Pothier on 

WgMJiimi part III. ch. l. art. 2. s. l. pi. 504. and s. 2. 

U) See Connor t. Martin ante p. 57, n. {a) and Barlow t. ttdiop, 

*ltpu57,ll.{3]. ' 

bi By 1 Jac. 1, c. 15, s. 14, it is provided, ^ That no debtcnr of the 
hrionqit, be lierdyy endangered for the payment of his or her debt, 
^niy and bona fide, to any such bankrupt, before such time as he 
M BDdcrttand or know that he is become a bankrupt." 

tq Wilkins t. Casey, 7 Term Rep. 711. A fector u'as indebted to 

, lus 
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tected a<} such payment, though the Bill do HOC 
become due until after the notoriety of the act of 
bankruptcy. Pro\dded the Bill be paid when 

due. 3 

[So payment by a bankrupt to a bonA fide 
creditor in respect of a [1] Bill really and boni 
fide drawn, negotiated, or accepted by the bank- 
rupt in the [2] usual and ordinary course (rf 

his principal in ^228. 1 8 j. the principal committed an act of baiikrqMtyf 
and drew on his factor for;^22S. 18j. ; the factor did not know of thi 
act of bankruptcy and accepted the Bills: before they became dne^ a 
conmissian issued, notwithstanding which the factor paid them ; the 
assignees sued the factor for the >C222. 18j. ; and on a case retenred io- 
listed tliat though tlic statute (i Jac. 1, c. 15.) would protect zpaymaA 
before notice of the bankruptcy, it would not a mere acceptance. Sed 
per Lord Kenjoir, the statute ought to receive a liberal constnictiooi 
giving goods in exchange would have been a payment^ thon^ not in 
money, and so is giving an acceptance, if the Bill be paid when doe; 
The other judges concurred, and the^ Defendant had judgment. 

[i] See 19 Geo. 11. c. 32, s. i, post p. 145. n. [i]. Theittttutt 
only mentions Bills ; whetlier it may be construed to extend t9 
Noteic, has not been decided. See Harwood v. Lomaa, infhu 

[2] Harwood and another ▼. Lomas, il East's Rep. lirr. OdeB 
harvag indebted to the Defendant in £400. gave him, in August 180^ 
bis note for that sum payable at twelve months, with interest half ynriy* 
Fart only of the money being paid, the Defendant in 1806, aneited* 
Odell for the residue, and in Hilary Term, 1807i obtamed joigaM^ 
which was affirmed on error the 5th of February, 1808 ) and the next 
day (the 6th of February,) Odell paid the amount of the dami^gefi iB-> 
^irst, and costs. Odell had conunitted an act of bankruptcy oa the 
^7th of January, 1808 ; on wnich a commission issued dated the 19di 
of February, 1808. In an action by his assignees to recover thb 
money, the only question was whether the payment by the banknqpt 
were protected by the 19 Oeo. IL c. as. The Court inclined to tUak 
that it was incumbent on the paity receiving the money to ihew tliit 
the payment was protected by the statute : But it being admitted tbit 
the note had been given for Hi^ balance of an account stated^ oondstiBg 
U'nter alia) of money lent to the Bankrupt, the Court, without expretsiiip 
Any opinion as to whether the statute could be construed to extend to 
>:otes, held that this Note could not be said to ^ave been given in ^ 
ordinary course of trade and dealing. Postca to the Plaintifis. 

trade 
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tnde and detUng, will be [13 valid ; provided 
tiie party paid be ignorant of the bankruptcy or 
inaolveocy of the bankrupt.3 

[And all payments ^ and to any banknqpt boni 
fide fliade more than two calendar months before 
the date of his commission^ will, notwidistanding 
nj pri<»' act of bankruptcy, be [23 good; provided 
the party so paid or paying, had not any notice of 
flidi poor act of bankruptcy, or that the bankrupt 
was insolvent, or had stopped payment.3 

[Payment of a Bill or Note should not be made 
£33 before it has become due ; and in one case, 

whare 

[1] By 19 Geo. n. c 32. f 1. it is enacted, ^ That from and after 
fkt fsdk of October, lT46y no person who is or diall be really and 
bona fide a creditor of any Bankrupt, for or in respect of goods really 
fide sold to SQfih Bankrupt, or for or in req[>ectof any Bill or 
of Exchange really and bona fide drawn," nqy>tiated» or accepted 
by iicfa Baikrupt, in the usual or ordinary course of trade and deafing» 
be liable to refund or repay to the assignee' or as«gnees of such 
*s estate, any money, which, before the suing forth of such 
was really and bona fide, and in the usual and ordinary 
of trade and dealing, received by such person of any such Bank- 
nipCt before such time as the person receiving the same shall know, 
■■inffl^Hj or have notice that he is become a Bankrupt, or that he is 
liiMnlimr circumstances." 

(s] By 4€ Geo. III. c. 1S5. $ 1. it is enacted, ^ That in all cases of 

cnanissions of Bankrupt hereafter to be issued,all conveyances by, all 

p symils by and to, and all contracts and other dealings and transac- 

by and with, any Bankrupt bona fide made or entered intp more 

two calendar months before the date of such commission, shall, 

Msidistanding any prior act of bankruptcy committed by such Bank- 

Ufit^ be good and effectual to all intents and purposes whatsoever, 

manner as if no such prior act of bankruptcy had been com- 

; provided the person^or persons so dealing with such Banknq>t 

hd not at the time of such conveyance, payment, contract, dealing, or 

tOMaction any notice of any prior act of bankruptcy by such Bankrupt 

c o i ninintftl , or that he was insolvent, or had stopped payment." 

[s] Marios 4|h ed. p. Si . who observes that if the drawee pay a Bill 
hcSott k. has becocnei due, and it appear that the payee was merely the 

L &ctor 
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whefe a check upon a banker was lost, and paid to 
a stranger, the day before it bore date^ the banker 
was obliged to repay tlie money to the loser f I.3 

[After a Foreign Bill has been protested for non- 
payment, any person may pay it (under protest) 
for the [2] honour of the drawer or of an indorser ; 
and he is entitled to demand repayment not only 
from the person for whose honour he made. the 
payment, but from [3] all other parties whom 
liable to that person.] 

factor or agent of the person who delivered it to him, and that penoo 
countennand the payment before the maturity of the Bill» but after 
•uch payment by the drawee, the latter may be obliged to repay the 
money," 

[1] See Da Silva v. Fuller, Chitty 2d. ed. 112. n. 

[2] Beawes, 2d. ed. pi. 50, and vide ante p. 73. 

[3] Beawes, 2d. ed. pi. 57, vide ante p. 73, 74, and Mertens t. Win- 
nington, post. p. 148. n. (a) Hall v. Pitlield, post* p. 148. n. {h) and 
ex parte Lambert post^ p. 148. n. [1]. 
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CAP. V. 

Nm-acceptance or Non-payment. Remedy ind^t 

1 By Action, 

Upon a non-acceptance or non-payment, the 
!iolder of a Bill or Note may sue all the persons 
liable to him on account of such non-acceptance or 
non-payment, either at the same time or succes« 
sively. 

An indorser, an acceptor for the honour of an 
indorser or drawer, or the (a) drawer, is, after pay- 
ment by him, holder ; but he holds in his original 
capacity, not (i) as upon a transfer from the per- 
son he has paid. 

Sq 

U) Lonviere t. Laubray, io MocL 36. The Plaintiff drew a Bill 
iqxm the Defendant, which the Defendant accepted, bat afterwards 
v&aed to pay ; upon this the Bill was indorsed to the PlaintifF, and 
^ question was. Whether he could maintain an action as indorsee ? 
and per Parker, C. J. upon evidence that he had effects in the hands of 
tl)e Defendant enough to answer the Bill, and consequently that the ac- 
cqjtance was not upon the honour of the Plaintiff, the action is well 
brought, but if there were no effects,, the acdon would not lie ; and the 
Pbimiff recovered. 

Symonds v. Parminter, 1 Wils. 185. 4 Bro. Pari. Ca». 604* The 
Mamtiff drew a Bill upon the Defendant to the order of Cleer and Co* 
vbich the Defendant accepted, but did not pay ; the Plaintifipaid it, 
3nd brought this action. The declaration suted that the Plaintiff drew 
the BSU, tliat the Defendant accepted it, but did not pay it, that the 
Kaimiff became liable, and paid it, by reason whereof the Defendant 
hKuot fiable, and promised. The l3efendant demuned, and afterwardji 
iDoredia arrest of judgment, and contended that the action would not 
fie, hat the Court after two arguments upon the demurrer, and one on 
Ae motion in arrest of judgment were of opinion that it would, and 
JwdgHient was given for the Plaintitf. The Defendant brought a writ 
^tnor in Parliament, but did not appear at the bar to support it, and 
tile judgment was affirmed. 

(^) fSishop T. Hay ward, 4 Term Rep. 470. The Plaiotiff declared 

L2 upon 



C 148 ) 

So the bail of any of the parties who are sued, of 
(a) any persons who pay the Bill or Note on ac- 
count of any of the parties, become, on payment, 
holders ; and they hold as upon a transfer from 
the person for whom they made the payment, 
not (6) as upon a transfer from the person they 
have paid. 

[And they stand, with respect to other parties 
to the Bill or Note, in the situation of the party 
for whom they made the payment, and conse* 
quently unless he could have sued upon the Bill or 
Note, they [l] cannot.] 

And 

upon a Note payable to himself or order, indorsed by him to the pe^ 
fendant, and by the Defendant indorsed back again to him ; and oIk 
Cained a verdict ; a rule was granted to shew cause why the judgment 
should not be arrested, on the ground that according to the statemenk 
in the declaration the Plaintiff would be liable upon his indorsement to 
pay the Defendant the sum for which the verdict was ^ven ; and ttpOB 
cause shewn, the Court held the objection good, because as the Plaintif 
had not stated it to be otherwise, his indorsement was to be consickied 
as a legal existing indorsement : had any circtunstances existed whicb 
exempted the Plaintiff from answering upon his indorsement to the De- 
fendant, they should have been disclosed on the record. And see Lou* 
iriere v. Laubray, ante p. 147, note {a) 

{a) Mertens v. Winnington, Espinasse 112. A Bill was drawn bf 
the Defendant, and indorsed by Burton, Forbes and Gregory ; tbtf 
Plaintiff paid it for the honour of Burton, Forbes and Gregory; and 
brought this action against the Defendant as drawer ; the Defendaot 
contended that a person who paid for the honour of one of the partiei 
could only sue that party ; but Lord Kenyon said, " he was to becoiN 
lidered as an indorsee paying full value for the BUI," ancl.he direetei 
the jury to find for the Plaintiff. 

{b) Hall v. Pitficld, B. R. H. 17 Geo. II. The indorsee of a Kott 
sued tlie maker, and on payment by his b^l permitted them to sixe the 
indorser in his (the indorsee's name) but the Court held that the pay- 
ment by the bail discharged the indorser, and that the action conld nol 
be maintained. 

[i] Ex parte Lambert, 13 Ves, 179. Adams and Co. drew two Bilfc 
i>n Lane and Co. which the latter accepted. Lambert topk up both 
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I 

Ail action (a) may be brought upon a non-ac« 
^ptance before the expiration of the time limited 
yy a Bill for its payment. 

I^Arid such action may be brought against an 
'1] indorser, as well as against the drawer.]] 

An 

hat Bills for the honour of the drawers. A commission of bankruptcy 
ifierwards issued against the acceptors ; and the drawers also iailed* 
Lambert received a dividend upon the Bills from the estate of the 
iravers ; and claimed the balance from the estate of the acceptors: 
But it being proved that the drawers had no effects in the hands 
if die acceptors, and that the acceptances were for the accommoda- 
tioD of the drawers, the claim was rejected; and upon petition 
iie Lord Chancellor said that Lambert could not make a title stronger 
Sian that of the drawers, and oust the assignees of the defence which 
dKy woold have had against them. — Petition dismissed. 

(a) Bri^t v. Punier, Bull, nisi prius, 269. A Foreign Bill payable 
ISO days after sight was presented for acceptance, but acceptance being 
Rfinedt the holder brought an action immediately against the drawer ; 
^ Defendant objected that he was not liable till the expiration of the^ 
Ito days, and offered to call witnesses to prove that such was the 
Qatom of merchants ; but Lord Mansfield said the law was clearly 
otherwisey and refused to hear the evidence; so the Plaintiff r&r 
covered. 

Mi^d V. Mayor, Dougl. 55. The Defendant drew a BiU of £x« 
daoge which the drawee refused to accept, upon which the I^aintiff 
anested him before the Bill became due ; these facts appearing upon 
de affidavit to hold to bail, a rule was obtained to shew cause why the 
Defendant should not be discharged ; but upon shewing cai&e, Buller, Jt 
ad, *< it is setded that if a Bill is not accepted, an action will fie tm- 
mfiatdy against the drawer, because his undertaking that the drawee 
ibfl give him credit is not performed ; there have been many actions 
of this sort ;" and Willes and Ashhurst, Js. doocurrmg, the rule wai 
£idbarged. 

[l] Ballingalls v. Gloster, 3 East Rep. 481. John Glosta* drew 41 
Men Jackson, payable to Anthony Gloster^s order, and the latter in- 
faied it to the Plaintiffs. Jackson refused acceptance, on which, the 
lUodfli immediately sued Anthony Gloster without waiting until the 
KB, which was drawn at 90 days sight, would have been due. The 
?faiBtii& had a verdict, with liberty to the Defendant to move for a 
QQOsint. On rule nisi accordingly it was urged, that an indorser stood in 
latoadon difierent from that of a drawer ; and that although a drawer 
■igfat be sued inmiediately on non-acceptance, an indorser couM nof 
|B0 the expiration of the time limited for the payment of the ^ ; 

B9t 
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All the antecedent parties are liable to the 
holder on account of a non-acceptance or non- 
payment, and if the Bill or Note was tran^ 
fcrred to him for a precedent consideration by 
delivery, tlie person who delivered it is also 
liable. 

If the holder sues all the persons liable at the 
same time, it has been (a) supposed tliat the court 
or a judge would not stay proceedings in any one 
action but upon payment of the money recover- 
^ble in that, and the costs in such of the rest in 
which judgment has not been obtained, but it has 
been (b) recently decided in the case of a Bill, 
that the acceptor is the only person against whom 
the Plaintiff is entitled to the costs of off the 
actions, and that each of the other parties u 
entitled to a stay of proceedings upon pa}ning the 
debt and the costs in the action against him. 

But the Court was clear that the case of an indorser was not distiDgQish* 
able fi-om that of a drawer^ and that every indorser was ^new dnKwer* 
Rule discharged. 

{a) Golding v. Grace, Blackst. 749. The indorser of a Kll olv 
tained a rule nisi to stay proceedings on payment of the debt and the 
costs of the writ, the Plaintiff insisted that he was entitled to be paid 
for drawing declarations against the Defendant and the drawer ^ and it 
was agreed, that if any was to be paid for, the Plaintiff was endtkd to 
be paid for both, but the Court held that the application to pay debt 
and costs was made so early, that the Plaintiff was only entitled to the 
costs of the writ. 

(b) Smith V. Woodcock, Same v. Dudley, 4 Term Rep. 691. The 
holder of a Bill brought actions against the acceptor, the drawer, ^oA 
two indorsers ; the drawer ai^d one of the indorsers obtained a role mti 
to stay proceedings against them on payment of the Bill and eo8t» of tb^ 
actions against them .' the Plaintiff insisted that the costs of the otbef 
actions should be also paid : sed per cur. '* that is only necessary 
where the application comes from the acceptor, who is the original 
defaulter, and against whom all the costs occ^isioned by his default may 
be recoyered.'* Rule absolu^. 

But 
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Biit though he may recover judgments in all the 
actions, he (a) can only once recov^ the sum pay- 
able by the Bill or Note, and the costs, and if he 
rejects a tender of such sum and costs, the (b) 
court will make an order to lestrafn him from 
tiding out execution. 

If the holder at first sue some only of the persons 
liable, he may at any time before satisfaction sue 
all or any of the rest. 

Obtaining (c) a judgment is no satisfaction, even 
as to the parties subsequent to him against whom 
the judgment is obtained. 

And (d) the actual taking of a man in execu- 
tion, and discharging him upon a Lictter of Li- 
cence, is no satisfiiction as to any of the antece- 
dent parties. 

(tf) Ex parte Wildman, 2 Vez. 115. per Lord Hardwicke, " In cases 
oF^ls of Exchange or Promissory Notes, where there is a drawer and 
JndorKT, perhaps more than one judgment is ag^unst all, but there can 
be hot one satisfaction. 

(*) Windham v. Withers, Str. 515. The Plaintiff having obtained 
jw^ments against the drawer and indorser of a Note, the principal in 
oney and the costs in both were offered him, which he rcfiised ; and 
Ae court granted a rule to restrain him from taking out execution, and 
intimated that they would have punished him, had he taken out execu* 
lioB Tspotk both judgments. ^ 

(f) Claxton V, Swift, 2 Show. 441, 494. Lutw. «89. To an action 
against the indorser of a Bill, the Defendant pleaded that the Plaintiff 
lad recovered a judgment against the drawer, and that the judgment 
was still in force, and upon demurrer the Court of King's Bqich held 
Ac 1^ goody but the court of Exchequer Chamber held otherwise, and 
ibe judgment was reversed. 

{d) Handing v. Mulhall, Blackst. 1235. A Bill was indorsed by 
Shendan to Boon, and by him to the Plaintiff; he sued Boon* and took 
Ian in execution, but discharged him upon a letter of licence, he then 
«ied Sheridan, for whom the Defendant became bail, and upon an action 
against the Defendant fu contended that the debt was satisfied by the 
imiHisonment of Boon, but the Court was clear it was not, and 
Mulhall was obliged to pay the money. Vide post. p. 155. n. [i]. 

2 Nor 
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Nor (a) 18 it a satis&.ction9 that one of the 
parties has been charged in execution on the Bill 
or Note and discharged as an insolvent, unless al 
to the party at whose suit he was so charged. 

[But [1] discharging, or [2] giving time to, 

any 

(^i) McDonald v. Bovington, 4 Term Rep. 825. A Bill drawn by 
McDonald on Bovington, was indorsed to Thompson, who charge^ll 
Bovington in execution upon it ; Bovington was discharged as an in- 
solvent, and then Thompson sued McDonald and recovered^ — M^Ofh 
aid paid the Bill, sued Bovington, and charged him in execution | and 
on a rule nisi to discharge him, and cause shewn, it was urged diat 
Bovington had satisfied the Bill by being charged in execntioni at the 
suit of Thompson. — Sed per Lord Kenyon, nothing can be clearer than 
that he has not ; it was a mere formal satis^tion as to Thompsony not 
like actual payment; and when McDonald was obliged to pay the Bill» 
a new cause of action arose against the Defendant by the payment 
without regard to what passed in the former action ; and per Bullery J. 
the consequence would be that because the drawer was obliged to pay 
the holder, the acceptor would be discharged without paying either* 
Rule discharged. 

[i] £x parte Smith, s. Bro. C. C. l. Lewis and Potter indoned 
certain Bills and Notes to Esdaile, and became bankrupt. Eadaik 
proved the amount of the Bills and Notes under their commisaiont and 
stfterwards received a composition from the acceptors of the Billsy and 
the makers of the NQtes, and gave them a full discharge, without the 
knowledge of the assignees of Lewis and Potter. On petition by the 
assignees to have the debt in respect of the Bills and Notes expunged* 
the chancellor held that by discharging the acceptors and makers, wth- 
out the consent of the indorser, the latter was discharged also. To the 
same effect is the case of ex parte Wilson 1 1. Ves. 410. — See also Smith 
V. Knox, 3 Esp. N. P. C. 46. . ' 

[2] English v. Darley, 2 Bos. and Pull. 6 1 . The holder of a Bill aoed 
the indorser and acceptor, and took out execution against the acceptor} 
but received £100. from him, and took his bond and warrant of at*, 
torney, for payment of the remainder by instalments, with interest and 
costs, excepting only a nominal sum to enable him to support actiont 
against the other parties: He then brought on l;o trial this action 
against the indorser. Lord Eldon thought that the bargain to give in« 
diligence to the acceptor, was a bar, and nonsuited the Plaintiff*; and 
on motion for a newtrial, theCouit was clear that the nonsuit was right |^ 
because giving time to the acceptor was a pledge that he should have 
time from all the other parties, and the holder had no right to ^ve audi 
pledge and yet hold the other parties liable. 

G0UI4 
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any of the parties, is a discharge of every other 
party, who, upon paying the Bill or Note, would 
he entitled to sue the party to whom such dischaige 
m time has been given.^ 
[If bewever such other party [13 assent to the 

time 



Gouki ▼• Robsooy 8 East Rq>. 576, The holder of a Bill upon its 
Irmming doe, received part payment firom the acceptor, and took « 
M faom him at a fiituie short date for the semainder, and agreed to 
Jbeqi the original Bill in his hands in the interim, as a security. He now 
wed the Defendants as indorsers, and this \iras relied upon as a de- 
ieoce : Lord Ellenborough thought at the trial, that it did not amouiit 
to a ffmg time to the acceptor, and the Plaintiff had a yerdict ; but 
^mt iBOtion for a new trial, he and the Court were satisfied that it did« 
aad a nonsuit was entered. 

Luttm y. Peat, 2 Campb. N. P. C. 185. Indorsee of a Bill against 
& acceptor. It appeared that the Bill had been accepted for the ac- 
QSHBodadoQ of the drawer ; which circumstance was known to the 
who gave value for the BilL When the Bill became due, the 
received part payment from the drawer, and gave him time to 
pay the remainder, without the concurrence of the Defendant. Lord 
Meiboiuu gh held, that, this being an accommodation Bill within the 
bowiedge c^ all the parties, the acceptor could only be considered at 
a nrety Ah- the drawer ; and in the case of simple contracts, die saret|r 
ii disdia i ged by time being given, without his concurrence, to the 
foaapaL Konsuit. 

And see Rees v. Berrington, 2 Yes. Junr. 540. Rees became 

«ety io a joint and several bond conditioned for the payment to the 

^UJBBc, of a certain sum with interest by two instalments, the first on 

Resist of December, 1789, and the second on the 3l8t of Decenibery 

ITSOL In September, 1790, the whole sum being unpaid, the obligee 

took Promissory "Notes firom the principal obligor, for payment of the 

^ by instalments at extended periods, »which Notes were afterwards 

cxda^^ed fiK- others payable at more distant days. This arrangement 

^ iRdioot the knowledge of Rees. The principal obligor afterwards 

^fomt baDkiupt} and the executor of the obligee sued Rees the 

>Bcty. And on a Bill filed for an injunction, the chancellor held that 

^ mety was discharged by this indulgence having been given 

^slioiit his consent, to the prindpaL See also 2 Bos. and Pull. 63. 

[l] Clarke ▼• Devlin, s Bos. and Pull. 363. Atkinson, the acceptor 
tf a Biflt having been arrested by the holder, offered him a warrant of 
nmey for the amount of die KU, payable by instalments; This 
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time being given ; or if, knowing of its having 
been given, he [l] promise to pay tlie Bill or 
Note i his Hability will be continued in the former 
case, and revived in the latter, though in the 
latter, such promise were made under a miscon- 
ception of the law, tlie party believing himself to 
be still liable.] 

[Agreeing, after a Bill has become due, and 
been regularly protested for non-payment, andnotice 
thereof given, not to press the acceptor, will [2] 
not discharge the drawer.] 

[Nor will, [2] receiving part of the money on 

account from an indorser.] 

[But 

ofFer, the holder mentioned to the Defendant, the drawer, proposing to 
accept of it ; who said ** you may do as you like, for I have had so 
notice of the non-payment." Jn fact he had had notice. The Court 
held that this amounted to an assent, on the part of the Defendant, to 
the security being taken,* and therefore that the Defendant was DOtdii" 
charged by this indulgence to the acceptor. 

[l] Stevens r. Lynch, 1 2 East Rep. 38. The defence in this action, 
which was by an indorsee against the drawer of a BiU, was, that the 
Plaintiff had given time to the acceptor ; in answer to which, it wai 
proved that the Defendant knew of such time having been given, but 
that, conceiving himself to be still liable, tliree months after the Bill 
became due, he said to the Plaintifl', '^ I know I am liable, and if Jones 
(the acceptor) docs not pay it, I will." Upon this. Lord EUenboroogh 
directed a verdict to be found for the Plaintiff, and upon a mouonfora 
new trial, the Court held the direction right, and refused a rule. 

[2] Walwyn v. St. Quintin, i Bos. and Pull. 652. In an action by 
indorsees against the drawer of a Bill, it appeared that, after the Bill 
had become due, and been protested for nonpayment, though no 
notice thereof had been given to the Defendant, he having no effects ift 
the hands of the acceptor, the Plaintiffs received part of the money 
en accounU from the indorser ; and that, to an application from the ac- 
ceptor, stating that it was probable he should be able to pay at a fiiturc 
period, they returned for answer that they would not press him. I^ 
was urged that either of these facts discharged the di:awer : But th< 
Court after argument, and time taken to consider, held tha ttliey di^ 
BOt, and awarded the postea to the Plaintiff. Eyre, ^ J. said that, haii 
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pBut discharging any of the indorsers will b? a 
discharge of all [1] subsequent, though not of 
prior, indorsers.J 

Receiving dividends under a commission of 
bankruptcy is a satisfaction pro tanto only. 

After a partial satis&ction, tiie holder must (a) 

not 

liiii foibeanmce to sue the acceptor taken place before noting and pro- 
testbg for non-paymeot, so that the Bill had not been demanded when 
(lnc,it was clear^that the drawer would have been discharged: if would 
kive been giving a new credit to the acceptor. But that after protest 
&r DOD-payment, and notice to the drawer, or an equivalent to notice, 
a r^;fat to sue the drawer had attached, and the holder was not bound 
to sue the acceptor : he might therefore forbear to sue him. 

[l] Snnth T. Knox, 3 Esp. N.P. C. 46. Per Lord ^Idoo, <<It is 
aid that tl^ holder may discharge any of the indorsers after taking 
AcB in execittion, and yet have recourse to the others. I doidbt of the 
Inr as stated so generally ; I am disposed to be of opinion, that if die 
kkler discharge a prior indorser, he would find it difficult to recover 
a^msta subsequent one." 

So also in English v. Darley, 2 Bos. and PuU. 62. Lord Eldon after 
adreitii^ to the inaccuracy of the marginal abstract of the case of Hay- 
ing T. Mulhall, said, had the Plaintiff first sued a prior indorser and dis- 
danged him from execution, it would have afforded a sufficient ob- 
jection to an action against a subsequent indorser. See Haylingr. 
Molhall, ante p. 151, n. (//> 

(a) Bacon v. Searles, 1 H. BL 88. Upon a Bill for £95. 10/. The 
drawer paid the Plaintiff^ 60. \0s. and on an action against the acceptor, 
Ar, the acceptor, paid die residue with the interest into court ; the 
Fbmtiffbowever proceeded, aiui after a verdict for the Defendant with 
ftoty to the Haintiff to move to enter a verdict fi^r him, he contended 
that the acceptance having made the Defendant liable for the whoie» 
and a personal contract not being divisible, he was endded to recover, 
and to stand as a trustee for the drawer, but the Court held otherwise, 
ad the verdict stood. 

Pierson v.Dunlop, Cowp. 571. In an action against the acceptor 
ipon a Bill for j^soo. the Plaintiff took a verdict for the whole sum ; 
^ Defendant filed a Bill against him in the Exchequer, and he ad- 
Wed in his answer that he had previously received £\so» from the 
<in3wer ; this (among others) was urged as a ground for a new trial, and 
9fter cause shewn Lord Mansfield said, ^ The verdict is certainly taken 
^ C^Wi* more than was due ; there was no admission of this pay- 
Bept at the trial, which was yery wrong, and has been the occasion of 

filing 
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jiot in an action take a verdict for more than 
the sum remaining due ; if he do, the court will 
(a) either make him correct the verdict, and pay 
any expence the mistake may have occasioned, or 
grant a new trial. 

[Satisfaction of a Bill or Note, as to one of 
several partners, is a satisfaction as to all^ and 
consequently, where a person is a partner in twd 
firms, a Bill or Note, wl)ich is satisfied as to ow 
firm, is [13 satisfied as to both* And this, though 

the 

filing a bill in the Exchequer, therefore there ought to be a deduction dt 
the money received, and a proportionable part of the interest, together 
with all the costs in the Exchequer ;" and though the court dischafged 
the rule for a new trial, they made the Plaintiff remit the jClSO* iwth 
interest upon it from the time it was paid, and pay the costs of the Bill 
and answer in the Exchequer. 

However in Johnson v. Kennion, 2 Wils. 262. The Defendant 
drew a Bill for £1000. in favour of Benson or order, and Benson ia« 
dorsed it to the Plaintiff; Benson pdd the Plaintiff;^ 232. notwithstancU 
ing which he took a verdict against the Defendant for the whde 
jf 1000. and upon a rule nisi for a new trial upon this ground the ooozt 
are represented to have held that he did right ; but in Bacon ▼. Searks^ 
supra, -Wilson, J. considered the report inaccurate, and the authority 
questionable. 

(a) See Pierson v. Dunlop, ante p. 155. n. (a). 

[1] Jacaud and Gordon v. French and others, 12 East Rep. S17* 
The Plaintiffs sued the Defendants as acceptors of a Bill, drawn by 
Farrell and Co. to their own order, and indorsed by Farrell and Co. 
to Blair and Jacaud, and by Blair and Jacaud to the Plaintiffs. A ver- 
dict was found for the Plaintiffs, subject to the opinion of the court 
upon a case ; stating, that Jacaud at the time of, and until after^ the 
lodging of the aftermentioned securities, was a partner in the two 
houses of Blair and Jacaud, and Jacaud and Gordon. That after the 
indorsement of the Bill to the Plaintiffs, but .before it became due^ 
Farrell and Co. lodged securities, which afterwards proved produc- 
tive, in the hands of Blair and Jacaud ; for the specific purpose of 
providing for this Bill, in case the acceptors should not pay it ; and it 
was agreed between Blair, and Farrell and Co. that if the Bill should 
be dishonoured by the acceptors, it should be returned to them the 

drawers 
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the one common partner be in fact ignorant <^ 
Inch Bill's or Note's, having been so satisfied.} 

[Taking security of a higher description, as a 
bond or judgment, for the money due upon a Bill 
er Note, is an [1] extinguishment of all claim 
i^wn such Bill or Note, as between the partiet 
giving and receiving such security.] 

[But taking a warrant of attorney to enter up 
judgment, is [2] no extinguishment, even as to 
the por^ taking it. 3 

In an action upon a Bill or Note, the Plaintiff 
is in general entitied to recover the money payable 
thereby, with (a) interest in some (i) cases from 
the date of the Bill or Note, but in general from 
the time when it would have been regularly pay- 
Ale down to the time when (c) the Plaintiff will 

be 

drawcn. Blair and Jacaud applied these secarities to their own use; 
the money arising &om which, was amply sofficient for the payment 
of this Bill. There was no direct proof that Jacaud was privy to this 
jiiai^Mu ent. The Defendants refused payment. The qnestioa was 
iffaetber the BiU^being thos satisfied as to Blair and Jacaud» was satisfied 
tt to Jacaud and Gordon. The Court held that it was ; and Lord 
Elknborough said that, Jacaud, being a partner with Blair, must be 
considered as having, together with Blair, received money from the 
drawers to take up this very Bill ; and that therefore he could not now 
contravene his own act, and sue upon this Bill, which had bees 
already satisfied as to him. Postea to the Defendants. 

[l] See Bac. Abr. tit« Extinguishment, D. vol. iii. p. 106. 

[«] R. Norris V. Aylett, 2 Campb. N. P. C. S29. 

la) D. Mar. 2d ed. 13. Blaney v. Bradley, Blackst. 761. By the 
Couit. ** Interest is due on all Bills of Exchange and Notes of Hand 
^yaUe at a day certain, or after demand, if payable on demand." 
See also Bunb. 129. 2 Terra Rep. 58. 

(b) See Cotton v. Horsemanden, post. p. 158. n. (h), 

(t) Robiason t. Blaod| Burr. 1077. la aa acltOB upon a Bill <^£x. 

diange 
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be entitled to final judgment, and (a) all incidental 
expences occasioned by non-acceptance or non- 
payment. 

Thus, upon a Bill or Note payable on present- 
ment, interest (A) must be computed from the pre- 
sentment 

But a neglect to. procure a protest upon any 
Inland Bill for the payment of £20. upon which a 
protest might have been made, will perhaps (c) 

preclude 

change and for money lent a case was reserved, and the Coxut was of 
opinion that the Plaintiff could not recover upon the Bill, but that he 
might for tlie money lent ; but tliey took time to consider, with a view 
to settle the future pnictice, to what time the interest upon nx)iiey kat 
should be computed, and afterwards determined that it should be com- 
puted to the time of giving judgment, 

(a) Vide Mar. 2d t*d. 13. In Simmonds v. Parminter, antep*t47t 
note (a) the Plaintiff recovered interest, exchange and re-exchange, 
and in Auriol v. Thomas, (post.) los. per Pagoda in lieu of interest, ex* 
change and all other charges. 

(h) BLiney v. Bradley, ante p. 157, note (a) Cotton v. HonemandeiH 
Pract. Keg. 357. The Couitheld that in actions upon Promissory Notes, 
payable on demand, interest should be given from the time of the dc* 
mand proved ; but in this (;ase, where it appeared upon the face of the 
Note to be for money lent, interest should be given from the date of 
tiie Note. 9 Mod. 138. By the Court, interest upon a Bill of Ex* 
change commences from demand made. 

(c) By 3 and 4 Anne, c. 9. §. 5. it is provided, that if such (see §, 4| 
ante p. lis) Bill be not accepted by such under writing, or indorsenftnt 
in writing, no drawer of any such Inland Bill shall be Hable to pay any 
costs, damages, or interest thereupon, unless such protest be made for 
non-acceptance thereof; and within 14 days after such protest the 
same be sent, or otherwise notice thereof be given to the party front 
whom such Bill was received, or left in writing at the place of his or 
her usual abode ; and if such Bill be accepted, and not paid before the 
expiration of three days after the said Bill shall become due and pay- 
able, then no drawer of such Bill shall be compellable to pay aay costly 
damages, or interest thereupon, unless a protest be made and sent, or 
notice thereof be given, i^ manner and form abovementioned^ Nei«> 

tbe&tt 
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pechide the holder from recovering such inteKst 
OT expences fix)m aay person entitled to notice of 
the non-acceptance or non-payment; from anj 
odier person (a) not. 

TTie only incidental expence in the case, of the 
peraon who made the presentment is the charge of 
die notice ; in the case of any antecedent party, 
that of the return of the Bill or'Note must be 
idded. 
Upon a foreign *Bill the (Ji) re-exchange forms a 

part 

tUeis gf ciy drawer of such Bill shall be liable to make paymentf of 
OMi^ damages, and interest upon such Inland Bill, if any one pr^Mest 
Ic made of non-acceptance or non-payment thereof, and notice thereof 
be sent, gpren or left as aforesaid. 

Brou^ ▼. Perkins, Lord Raym. 992. 6 Mod. 80. Salk. isi. In as 
xtioB gainst the drawer of an Inland Bill it was insisted apon for error 
that the Bill was not stated to have been protested, aed per Hdlt^ C J. 
**Tlie want of a protest is no bar to the action, but the act seems only 
to take away from the Plaintiff his interest or damages where he has 
Bade no protest, or to gire the drawer a remedy against him by way of 
adioo fat the costs and damages," and the objection was ovemded* 
adtfae judgment affirmed. 

VbrnB ▼• Benson, Str. 910. In an action agsunst the drawer of an 
bbnd Bill after an acceptance, Raymond, C. J. ruled, that for want 
of a protest according to 9 and loWm.III.c. 17. the drawer could not 
be dniged with interest. 

(«} See Rogers v. Stevens, ante p. 117. note (a). 

{i) Mellish ¥. Simeon, 2 H. Blackst. 378. A Bill was drawn in 
Ltndoo upon P^uis, and negotiated through Holland ; before it became 
due the French government prohibited the payment oS any Bill drawn 
m England, in consequence of which it was dishonoured and sent back 
tboi^ the different hands by which it had before been negotiated, to 
London; the re-exchange between ^'aris and Holland raised the BiH 
from £003. 19j. 10^ to ^905. I3i. ^d. and the re^exchange between 
HoOand and London to ^913. As. Sd. which the Plaintiff (the payee) 
paid ; and upon an action by him against the drawer. Eyre, C. J. left it 
to tiie jury whether the Defendant was liable for the re-exchange oc- 
by returning the Bill through Holland, and they found that he 
An application was made for a new trial upon the ground that 

Uie 
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part of the expcnce of the return , and let the Bill 
be returned through ever so many hands, the (a) 
drawer is liable for the re-exchanj^e upon each 
return. 

And the (a) drawer is liable for the re-exchange 
and every other expence arising from the' non-ac- 
ceptance or non-payment, notwithstanding the 
dishonour of the Bill is expressly ordered by the 
country on which it is drawn. 

[But the acceptor is [1] not liable for re-ex- 
change ; his contract cannot be carried fartlier than 
to pay the sum specified in tlie Bill, together with 
legal interest, where interest is due.] 

[If, by the terms of a Note, the holder has the 
option of being paid eitlier at the place where it 
was made, or ^' according to the course of ex- 
change" between that place and another, he [2] . 

may 

the Defendant was not liable for the re-exchange, because tiiete was no 
default in him» the payment being prohibited by thegovenunentof 
France, bat the Court held it immaterial why the Bill was not paidt thit 
as it was not paid, he was liable to all the consequences, of which the 
re-exchange was one, and the rule was refused. 

(a) See Mellish v. Simeon, ante p. 159. note (b), [Vide Detastetv. 
Baring, 11 East's Rep. 205.] 

[i] Thus in Napier v. Schneider, post. p. 228. n. [2] the Court 
was clearly of opinion that tlie Defendant, who was acceptor of a BiH| 
was not liable for re-exchange. S. P. R. ace. in Woolsey v. Crawford^ 
2 Campb. 445. 

[2] Pollard V. Herries, 3 Bos. and Pull. S35. The Defendant gate 
the Plaintiff a Note for payment, at 7 days sight, of 1800 Iwies 
Toumois and interest, drawn at Paris and expressed to be ^ payable is 
above in Paris, or, at the choice of the bearer, at the Union bank ia 
Dover, or at my usual residence in London, according to the course of: 
exchange upon Paris." In an action on this Note the Delfendant paid 
,f 18. 16j. 6ii. into Court. The jury found a verdict for the PlabdiF 
with ^40. 6s. \od* damages, subject to the opinion of the Courts u^mmb 
a case, statmg the rpaking of Uie Note, and the due presentments in 

London, 
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may insist upon being paid according to stlch 
course of exchange as exists between them at thig^ 
time when the Note becomes due. Although _at 
the time when the Note was made there Was a 
direct course, and at the time when it becomes 
due there is no direct^ but only a circuitous <x>u]:w 
of exchange between them.] 

On the return of a Bill drawn here for the pay- 
ment of Pagodas in the East Indies, the (d) practice 
is to allow for the sum payable by the Bill, interest^ 
and all incidental charges, after the rate of lO^.ibr 
each Pagoda, and five per cent, thereon from the 
expiration of thirty days after the Bill!s dishonour ;* 
and it has been (a) determined that this practice 

London, and that at the tinK When the Note was made thete tiras r 
direct course of exchange between London and .Paris, that that ix« 
chan^ge had falleil, add before the Note became dae had idtogetber 
ceased, that according to the last direct course £t8. 16j. eJ. wodd be' 
sufficient to pay the NOte^ that when the Note beCaiiSe due there Was 
no direct course, but that a circmtous course of exchange thnmgh 
Hamburgli existed, and that according to that circuitous course the 
sum of £59. Ss. Ad. would be due upon the Note. The Court held - 
that the Plaintiff had a right to insist upon being paid according to 
such circuitous course, and liie Terdict therefbx^ was entered for 
^40. ej. io</. 

{a) Auriol ▼. Thomiks, S Term Rep. $2, Upon executiiig i. writ dt 
inquiry on a Bill for the payment of soo Star Pagodas returned pro- 
tested from India, it qspeared that the usage was to charge 10/. f>er ' 
Pagoda for Bills returned from India protested, and fire per ceiit« after 
the expiration of thirty days from the notice td the Ocfeddaat «f the 
BilFs dishqnour, which included all incidental chains, and that the 
Defendant had agreed to pay accordingly j upon which the Jury as- 
sessed the damage at ioj. per Pagoda with the fire per cent, though 
the Phttndff discottnted the Bill at the rate of 6/. 6i/. a pagoda; that' 
being then the current price. Arulenisi was obtained to set aside the' 
inquisition on the ground that this allowance was exorbitant, and the 
agratment for it usurious $ but the Court, on cause sheWn, tboi^ 
otherwise, and diKharged the tale. 

M was-' 
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vras lawful) even where the price allowed fi>r euh 
Pagoda on the discount of the Bill was only six 
shillings and six^pence. 

The action usually brought on account of a BQEl 
0x Note^ is a special action of assumpsit thereooi 
but perhaps a special action (a) of debt, debt on an 
indebitatus, or an (b) indebitatus assumpsit, might 
be maintained thereon. 

[And in a late case it has been decided that an 
action of debt [l] may be maintained by the payei 

against 

(a) Id Aooo. Hardr. 485. It wai held that the t>ay«e of sBill 
could not maintain debt against the acceptor, because thefe wu ao 
privity between them, and because the acceptance was a colbaenl 
undertaking only. In Welch ▼• Craig, Str. ^80. 8 Mod. S7& it vm 
held that debt will not lie upon a Note ; but it does not appeaur by or 
i^gainst what particular party that action was brought. In 1 Mod. finu 
ais. p]« 13. it is said that debt will lie against dbe maker of a Nole» 
not against the indorser. And in Morgan's Precedents, 45B. it m. 
entry of a declarati(» in debt by the administratrix of the payee of i> 
Note against the maker, and in Rumhall ¥. Bail, lo Mod* S8. HI: 
action ci debt was brought upon a Note« 

(b) In Brown v. Lom&n, l Freeman 14. i Mod^ 285. l Teat, lift 
It was held that an indclxtatua assumpsit wouki not lie opoa the ac* 
ceptance of a Billf Twisden, J. dubitante. And there it a dictnm t0 
the like efiect in Comb. 804* But iti another report of Brown t* 
iLondon, Lev. S98. the Court is stated to have resolved in favour of the 
Defendant, because the custom was not set out in the count* In SUan 
546. it is said it will only )k against the drawer upon a BiU impoitipg 
to have been g^ven for value received. In SaUu 195. 19 Mod. S7« icil. 
laid down generally that an indelntatus aisumpiit will not lie vqpoa i^ 
Bill; and in IsMod. S4I; itisheki thatthe payee of aBiUimpoitim 
to have beep given for vakie receivedt may Maintain an indebitatui a4 
aumpsit against the drawer. 

[1] Bish(9 V. Young, 9 Bos. and PulL 78. This was an actbaaC 
debt by the payee agaspst the maker of a Promissory Note» fxpnami 
to be for Value received. The first count of the declaration waanpoa. 
the Note ; and upon general demurrer to this count, the Coon, ato 
time taken to consider, held that» in this particular case, the action <£* 
debt ^^ns maintainaUe. But Lord Eldon, who delivered the opinion «C 
iitMurty said *< We do not say how the case would stand if the aetaxi 

1 were 



( 16S) 

giiBst the maker of a Note expreaaed to be for 
^alne received.] 

But instead of suing upon the Bill or Note, the 
loUer may use it merely as evidence in another 
ictkm. 

A Ktt is primS &cie evidence of mcmey lent by 
fe fayte to flie drawer, and a Note of money (a) 
CBt by the payee to tiie maker, and each conse* 
pesdy of money Qb) had and received by the 
fasirer or maker to the use of the holder^ and of 
QOQey paid by the holder to the use of the draww 
xrmAer. 

MPS hnm^ by aoy other peraon than he to whom the 'Sfom was 
■ ytti Uy fpnokf or against any other person than him by whom it was 
^I^IbiI and naade, or if the Note itself did not express a consideratioii 
fn Ae hce of it." Judgniem for the Plainti^l 

(a) Oaike r. Martin, Lord Raym. 758. Holt, C.J. expiesiedhit 
JBHaiiliiliiiii of declaring upon Promissory Notes (before the statote) 
■M'they were within the custom of merchants; and assigned as a 
am» ^ becaese there was so easy a method^ as to declare iqpoa a 
gmoal indefartatus assumpsit for money lent.'' The same was laiS 
bvB in 12 Bffod. S80. and in Burr. 1525. Ixml Mansfield says, ^t 
b mat find tt any where disputed that an action upon an indebitatii* 
mmaprntt genendlvy for money lent, might be brought on a Note pay* 
He tD one or order." And see Smith y. Kendall, ante p. 16. note {a^ 

(1) Graat r. Vaughn, Burr. 1516. The bearer of a Note payi^ 
s "ttip Fortmie or bearery" brought an action upon it, and inserted a 
tmtfat money had imd received. Lord Mansfield left it to the jury 
lUbcr such a Note was negotiable, and whether the Plaintiff took i% 
■If^ aid tliey found fiar the Defendffiit; but upon a rule mn for a new 
adf Ar Coort was dear the first point should not have been Idt to 
ke jvf ; and per Lord Mansfield, **npon the count for money had 
id i B Cci f cd y the case is clear beyond dispute ; for undoubtedly an 
ftr money had and received to the PlaintiCs use, may b^ 
liy the bona fide bearer of a Note payable to be^irer ; It 
OCftdnly moQey received for the use of the original advancer of it, 
id7 aokiafertheuseofthe person who has the Note as bearer," 
li IfiliiMll and Y^ps, Js. expressed diemselves to the same efiecC 
tiial waf granted, and the Plaintiff' recovered. 

M 2 An 
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An Acceptance is (a) also evidence of moncff ^ 
had and received by the acceptor to tlie use of 
the holder, and of money paid by the holder to 
the us« of the acceptor, and (6) an Indorsement 
of money lent by the indorsee to the indorser. 

[If the drawee of a Bill accept it, saying, that 
though the drawer had not remitted to him, he 
expected that he would in a few days, and that, 
as he had a Bill ot his for a larger amount which 
would be paid, he would take all risks upon him-* 
self, this i^ [1] not evidence of money had and re-> 
ceiyed by the drawee to the use of an indorsee.] 

[Particularly if the action be upon the Bill; and 
the Defendant have no notice of tlie Plaintiff's 
intention to charge him for money had and re- 
ceived. [1] 

[If 

(a) Tatlock ▼•Harns» s Term Rq>. i74j In an action at tfaenittof 
the indorsee of a Bill payable to a fictitious payee against the aceeptOTi 
who was also one of the drawefs, the ^declaration contained counts for 
money paid and for money had and received ; it appeared upon the 
'Cvidencey that the Defendant was indebted to one of the iadorters and 
sent him this Bills for which he was credited in account, and that the 
Plaintiff paid that indorser the value of the Bill : and upon a demuner 
to the evidence the Court held that the Plaintiff was ejititlcd to recoircs 
under tlie counts for money paid and money had and recc^Tcd» and be 
had judgment accordingly. 

Vere v. Lewis, 3 Termjlep. 182. This was a similar action to that 
of Tatlock V. Hanisy except that the Defendant was not one of the 
drawers, and there was no evidence that he received any value lor the 
Bill ; upon which it was urged the Plaintiff could not recover upon the 
iKoney counts ; but the Court said the Acceptance was evidence that 
he had received value from the drawers, and the Plaintiff had jodg' 
mcnt. 

{6) Kessebower v. Tims, B.R.E. 23 G. III. Lord Mansfield heUi 
that the indorsee of a Note might maintain indebitatus assumpsit fx 
money lent, against the person who indorsed it to him. 

[]J Whitwell V. Bennett, s Bos. and Pull. 559. This was an acdsff 

by 
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{[If however the Bill for the laiger amount be 
proved to have been paid, the Defendant must 
then be considered, as having received part of 
that amount to answer the Bill which he has so 
accepted. [1] 

Against the very person also from whom he re- 
ceived the Bill or Note the holder may sue for the 
consideration merely upon wliicb the Bill or Note 
was given. 

[For in general, a Bill or Note is [2] no satis- 

Action 

bf the mdoraee agaiost the acceptor of a Bill. The Bill was incorrectly 
tfatedy and the PlaintifFwas therefore obliged to resort to the money 
oooBtt ; The evidence was, that when the Defendant accepted the 
Bifl (which was for £sa) he said, that though the drawer had not re» 
■ittedtohimy he expected that he would, and that, as he had a Bill of 
hm fer £90. which would be paid, he would take all risks upon him- 
telL Loid Ahranky directed a verdict £or the Plaintiff, with liberty 
io the Defendant to move for 4 nonsuit. Rule nisi accondii^y ; and 
in shcwii^ cause s^ainst this rule, it was urged that ifthe Bill for ^^80. 
psad, the Defendant was liable as for naoney had and receive^ ; 
that, as ^ Defendant had not at the trial produced that Bil], the 
f ic simyii on was, that it was paid. The Court said that if that Bill 
was p^ tfie action for money had and receiyed would be maintainable, 
9m tJK gnMUKi of the Defendant's specific af^iropriation of that money 
ID the payment of the Plaintiff's demand: But that th^ declaration 
being upon the Bill for ^so, it Was a surprise upon the Defendant tp 
.al for pnx^ci'the nQn-payment of the other Bill ; and that therefore 
it woold be too much to presun^ payipent of that BilL R)ife ahtohits. 

[1] See the preceding note. 

{9] Pockford V. Maxwell, 6 Term Rep. 52. .The Defendant having 
bccB arrested by the Plaintiff for £80. gave a draft for £AS. and 
pnnnsed in a few days to settle the remainder, on which the ^aintiff 
coBKiiled to his being discharged out of custody. The draft w^s dis* 
hoooured, and the Defendant was again srvested on the same affidanrit. 
Od rale to shew cause wh^ he should not be discharged out of custody 
and canse shewn, it was urged that the draft haying \x^ accepted as 
psHt payment could not be treated as a nullity. Bpt p^ Lord Kenyon, 
Jn cases of this kind if the Bill which is given in paygie^t, do not turp 
pot to be productive, it is not that which it purparts tp be and which 
the party receiving it expects it to be, apd thqfeforf be may consider 

• 
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Action of any debt or demand for which it has 
been given ; it is only prirn^ facie evidence cxf 
payment, rendering it necessary that the party re- 
ceiving it, should £1] account for it, before he 
will be entitled to recover the consideration. 3 

it as a nullity, and act as if' no such Bill had been given. These qoes- 
dons have frequently arisen at nisi prius, where they have always been 
detennined the same way. Rule discharged. 

Owenson v. Morse, 7 Term Rep. 64. The Plaintiff bought some 
plate of the Defendant, and gave him some country bank notes in pay* 
ment ; the notes wer^ dishonoured, <jp which the Defendant refused to 
deliver the plate: The Plaintiff brought trover, and insisted that the 
Kotes were payment, but on a case reserved the Court held that ihej 
were no payment unless the Defendaiit had agreed to take them as pay- 
ment, and to run the risk of their being paid. Nonsuit entered, te 
slso Tapley V. Martens, 8 Term Rep. 451. 

[i] Kearslake v. Morgan, 5 Term Rep. 5 is. Assumpsit Boar gtXMb 
sold and delivered and for money lent. The Defendant pleaded tbe 
general issue ; and that as to £4. 14j. 64I. one W. P. made his Note 
for ;f 10. payable to the Defendant or order, at a time which elapsed 
before the commencement of the suit : and that the Defendant before 
the Note became due, indorsed it to the Plaintiff *^ for and on acoooat 
of the said sum of £4, 14/. €d. and of the sum of £S. Ss. edJ* pskl 
by the Plaintiff to the Defendant, and that the Plaintiff* accepted the 
Note *^ for and on account'' of those sums. To this plea there wu a 
general demurrer, and it was urged that the plea <H]ght to have aUqped 
Jist the Note was received in satis faction of the debt. But the Cooft 
on argument held the plea good and advised tlie Plaintiff to withdraw 
his demurrer, and reply ; which he did. 

DangeHield v. WUby, 4 £sp. N. P. C. 159. The deckretioB coo- 
tained a count upon a Note made by the Defendant, payable tD the 
Plaintiff; and the money counts. At the trial the Note was stated to 
have been lost, but no evidence of that fact was ofiered. It was prosed 
however that on the money being demanded, the DefbxlaDt had 
apologised for not having paid the money on account cf the N^» 
This was the whole of the Plaintiff's case ; and he contended that the 
^i^ote was only evidence of the consideration (which was stated tolHie 
been money lent) and that he might abandon the Note, and go lor the 
consideration. But Lord Ellenborough said that as the Note for any 
thing that appeared in evidence was in existence, it might s^ he in 
circulation, so that the Defendant might be subjected twice to thepay^ 
ment of the same demand : without therefore proviBg the Note iosl^ 
the Pkintiff was not entided to recover. iNoasuit. 

CBut. 
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[Bat the hdder wiS be precluded from reccn^et^ 
tag in such action foF the comidemtioQy if it ap- 
pear that the Bill or Note h$ts been, by [l]]lache8» 
made to operate as a satis&ction of the debt or 
4eina»d for which it was given { or that he origin- 
3II7 received it [2] as cash and took upon hiaiaelf 
4ie ri^ of its being paid ; or that it was ttanik 
ftrred to him bj way of [3] sale ; unless indeed^ 

» 

[1] vide ante cap. it. p. 94 to p. 95. . ^ 

[S] In Owenson y. Morse, 7 Tenn Rep. 66. ante p. ie6« b. Lord Ken^ 
^fiMiMid, ^ If the Defendant had agreed to take the Noteg ai pa yui e i it y 
pad tonrnthe riak of their bei^g peidy that voold have bees cooaideitd 
at payment whether the Notes had or had not been afterwards paid." 
Sbe adio Clark ▼.Mondal. l Salk. 194. 

"fftckard ▼• Bankes, 13 East's Rep. so. The I^aintiff laid a ws^er 
Mil a third person, and the Defendant was stakeholder. The ^aintiff 
; notwithstandii^ which the Defendant paid orer ihe stake (teik 
b) to the bser. The Phdndff'now bixni^t an action formone^ 
had and leceiyed ; and it i^pearing that the Defendant had re ce i fc A 
mdptad the stake in country bank notes, it was contended that diese 
we not money, and therefore that the action would not tie. Cham* 
^ttf J. however tfaou^t they were to be considered here^ at money, 

mi the Pkintifrhad a verdict. And on motion for a new trial Lori 

I" 

mnborpi^ said, diat if the Defendant recetred the notes as nKiiey» 
and all parties agreed to treat them as such at the time, he Aoidd not 
eow ^xim round and say that they were only paper and not money. 
RflJe refused. 

ts] Fyd^ y. Clarke and another, 1 Esp. N. P. C. 447. The Plaintiff' 
kad been in partnership with his brother R. Fyddl; and the latter, od 
lot own account, butin the partnership name, drew certain notes to the; 
nwont ^ ^8000. which he discounted with Hurlockand Co. bankers. 
The Plaintiff, after his brother's death, voluntarpy paid tl^ £W^ to 
fte bankers, supposing that his brother had re^dred the ttnoui^ of 
these notes in money : he afterwards discovered diat they had ojeij 
pwcn other Bills and Notes, which tl^ had not indorsed, iii 8^ Ci 
his ixtKher's Notes, some of which BjPs and Notes to the ^unou^t of 
if 4S00. proved uf^roductire ; aixi to re c ofe r that sum ^ ptetait 
action was brought agaipst tl^e Defendanti^ who were tnatm of the 
insolvent estate of the bankers^ aqd who had leseivcd fimda to answer 
dhe event of the actioQ. Lord'kenyon said that the bankers by not ia- 
die Billlsaad Notes had refused to i^edge their credft to A6r 
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in the two latter cases, it be proved that the 
person transferring the Bill or Note [1] knew at 
the time, that it was of no value.] 

[If the holder of a Bill or Note employ a par- 
ticular agent to get it discounted, but refuse to 
indorse it, and tlie agent guaranty its payment ; 
the principal will [2] not be bound by such gua^ 
rantee ; and not being bound a subsequent promise 
by him, to pay the ^amount of the Bill or Note, 
will be [2] nudum pactum.] 

[But if no restraint be imposed on such agent, 
the principal [2] will be bound by his guarantee ; 
at least, such guarantee will be a [2] sufficient 

con- 

• 

yalidityy and that R. Fyde]l must be taken to have receired them oo 
their own credit only ; and that therefore the action could not be lop- 
ported. Nonsuit. 

£x-parte Shuttle worth, s Ves. 368. Newton gave the Bankrupt 
i)efore his bankruptcy cash for a Bill, but reRised to allow the Banknqiit 
to indorse it, thinking the Bill better witliout his name. He now jprtmi 
the amount under the commission, and on petition to have the debt eXr 
punged, the Chancellor gi-antedthe petition, observing that this was a 
sale of the Bill. 

[l] In Fenn v. Harrison, s Term Rep. 759. Lord Kenyon iaid» 
*^ It is extremely clear t^at if the holder of a Bill send it to mark^ 
without indorsing his name upon it, neither morality or the laws of this 
CQuntjy will compel him to refund the money for which he sold it» ii' 
he did not know at the time that it was not a good Bill. If he knew 
the Bill to be bad, it would be like sending out a counter into circulation 
to impose upon the world, instead of the current coin. In this case iif 
the Defendants had known the Bill to be bad, there is no doubt but 
that they would have been obliged to refund the money. 

[2] Fenn v. Harrison, 3 Term Rep. 757, and 4 Term Rep. 177. 
The Defendants employed F.Huet to get a Bill discounted, but sai^ 
rfiat they would not indorse it ; F. H. employed his brother Jsfaes H. 
and said he would indemnify him if he would indorse it ; James inr 
dorsed it, and the Plaintiffs discounted it : The Bill being dishonoured 
the Plaintiffs applied to the Defendants who promised to take it up, 
^ut did not $ and this action for money had and received and money 

paid 
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tx>ii»derat]on -ta 8up][)ort a subsequent promise b^ 
thtf principal to pay the Bill or Note.} ' ^ 

[[Where a Bill or Note has been destroyed, or 
>;rhere it is tmnsferable by indorsement and has 
been lost before indorsement, or after a Q] speciid 
indorsement only, an action may be maintained 
upon it, and secondary evidence admitted of its 
contents.] 

([Where however it is transferable by mere de- 
livery and has b€en lost ; or where, being^ transi- 
Arable by indorsement, it has been lost after a |[2] 
blank indorsement, no action can be brought upon 
it. And the offer of an indemnity Mill (]23 not 

render such action maintainable.] 

In 

paid was brought against them. Lord Kenyon told the jury, that if 

they thought that James H. had made himself answeraHe as agetit for 

the Defendants, that was a sufficient consideration for thdr promise. 

A verdict was found for the Plaintiffs $ and on a rule nisi for a new trial 

and cause shewn. Lord Kenyon inclined to think the verdict right ; 

because though the agent had exceeded his authority, he thought the 

principal' bound by what he did : the other judges difiered because 

F. H. was a particular agent only : and the rule was made ' absolute. 

On the next trial it did not appear that the Defendants had told F. H. 

that they would not indorse the Bill. A verdict was found for the 

iHaintiff, and on a rule nisi for a new trial and cause shewn, -the whole 

Court thought the verdia right, because as F. H. was not restrained as 

to the mode of getting the ^ discounted, the Defendants were bound 

by his act. But BuUer and Grose, Js. said, that if the facts had 
been die same, they should hare contmued of their former (^nioik 

Rule discharged. 

[l] Long and another v. Bailie, 2 Campb. N. P. C. 21 ^. This was an ac 
tion against the acceptor of a Bill of Exchange, payable to the order of 
the dr^jver, and by him specially indorsed to the Plaintiffs. It was proved 
that a person took the Bill to have it compared with the affidavit to hold 
to bail, that a copy was then taken, and the Bill afterwards stolen fixmi 
such person. The cofrectness of this copy, and the special indarse** 
ment were proved, and upon this the Plaintiffs had a verdict, 

[i] Ficrsonv. Hutchinson, 2 Campb. N. P. C. SI 1. loanactionbyaa 

indorsee 



( no ) 

In case of a transfer by deliver^ no (a) mctimi 
can be maintained against the deliverer, except oa 
account of the consideration. 

Such (6) of these actions as are of the same 
qpecies (as all the actions of assumpsit and all the 
actions of debt) may be joined in the same suit. 

In that case> howevo*, they lose die name of 
actions, which is a term properly applicable to aU 
the causes of the suit collectively^ aiid are cafled 
counts. 

A special count upon a Bill or Note states ia 
their order all the facts necessary to maintaiii the 
action. 

To give a full idea of this count, and open the 
way to the observations necessary to be made upon 
it, I shall insert a comprehensive one in assnmprit 
upon a Foreign Bill, which will sufficiently ehici* 
date those on Inland Bills or Notes and those in 
debt. 

Ck>imt in assumpsit upon a Foreign BiU. 

London ) John Mills v. Tliomas Roper and Stef^eft 
to wit. 5 Howe. For that whereas on (1) the Ist 

ifulonee against the accq>tor of a KII9 it a^>eared that the BiU had beet 
lost after indonement, and the Plaintiff had oSered the Defendant aa 
indemnity. But Lord Ellenborou^ nonanited the Plaintiff^ faying» dst 
if the BiU had been proved to have been destroyed, he should hive had 
BO difficulty in receiving evidence of its contents, and in directii^ the 
juy to find for the Plaintiff*; But that having been lost, after indone* 
meat by the payee* it might stiU be in the hands of a bona fide indorsee 
fer value* who might sue the Defendant upon it. And as to the ih» 
dennity, he said a court of law could not inquire into its saffickocy* 
P. ruled by Lord Eldon* See ex-parte GreeAwayi 6 Ves* 812. ^ 

(«} See ante p. 47 and 68. 

Uf) Vide Blacksfe. 850. i Term Rep* 276, 

day 
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^j Cf£ January, 1789, at (2) Lcmdon a&resdd, 
m the p^^ of St. Maiy le Bow, in the ip^wd ^ 
Cibeap, certam persons using the stile and firm of 
Gaunt & Co. according (3) to the usage and 
(Custom of merchsmts from time immemorial used 
and approved of, made (4) their certain Bill of 
Exchange in writing, their (5) cop»tnerAip, 8t3e» 
and firm aforesaid, being thereunto subscribed, 
heaimg (6) date the day and year aforesaid, and 
(7) directed to one Henry Hunt, set Venice, in 
italy, in parts beyond the seas, and (8) th^^by 
requested the said Henry, at double usance, to 
pay that their first of exchsmge {second (9) and 
tb«*d of the same tenor not paid) to the said 
Thomas and Stephen, or (10) their order, acei^ 
lain sum of foreign money called in the said ffifl 
aeven hundred ducats, value received, and then 
and there [10*] delivered the said Bill to the said 
Thomas and Stephen, which (11) said Bill tiie 
said Henry Hunt, afterwards, to wit cm (12) the 
day and year aforesaid, at Venice, to wit, at 
hondon aforesaid, in the parish and ward afoi^ 
said, on sight therec^, duly according to liie osagia 
and custom of merchants [12*] accepted; and 
ibe asud Hiomas and Stephen [12^] afterwaids 
and before the payment of the said sum of money 
m the said Bill mentioned, or of any part thereof 
to wit on the day and year aforesaid, at London 
afiH'esaid, in the parish and ward afos'esaid, by 
their certain indorsement in writing then and 
diere aoade upon the said Bill, ^12^3 ^^^^^ proper 

hands 
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hands being thereunto subscribed, according to ihe 
u$ageand custom of merchants appointed the (18) 
contents of the said Bill to be paid to one Peter 
White, or (14) his order, and th^n and there de- 
livered the said Bill so indorsed to the said Peter, 
and (1^) die said Peter afterwards, and befiMre the 
payment of the said sum of money in the said 
. Bill mentioned, or of any part tliereof,^ to wit, m 
the day and year aforesaid, at London aforesaid, 
in the parish and ward aforesaid, by his certain 
indorsemeat in writing then and there made upon 
tlie said Bill, his proper hand being thereunto 
subscribed, appointed the contents of the said 
Bill to be paid to the said John, and then and 
there delivered the said Bill so indorsed to the 
said John, of (16) which said indorsements the 
said Henry, afterwards, to wit, on the day and 
year aforesaid^ at London aforesaid, in the pqrish 
and ward aforesaid, had notice ; an^l the said 
John in fact says, that (17) an usance mentioned 
in any Bill of Exchange drawn in London and 
payable in Venice, is, and at the several times 
aforesaid was, three months from tlie date of the 
said Bill, and no other time whatever; and (18) 
that afterwards, and when the said Bill had ac- 
cording to the tenor and effect thereof become 
payable, to wit on ( 1 9) the fourth day of July in 
the year aforesaid, at Venice aforesaid, to wit, at 
London aforesaid, in the parish and ward aforcr 
said, the said Bill was duly, according to the 
usage and custom of merchants^ shewq and pre^ 
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itnted to the said Heniy for payment ; and &e 
add Henry was then and there requested to pay 
the said sum of money in the said Bill mentioned,* 
1^ the said Henry did not then or there pay the 
iaid sum of money in the said Hll mentioned, or 
iny part thereof, but wholly n^lected and re* 
fined so to do; neither (20) did he pay the said 
second or third of exchange in the said Bill men- 
tioned, or either of them ; nor (21) did the said- 
persons so using the stile and firm of Gaunt and* 
Cd. pay the said sum of money in the said Bill 
mentioned, or any part thereof^ or the said second 
or tlm'd of exchange ; and thereiq>on the said 
Mm, afterwards to wit on the day and year last* 
afiMresaid, at Venice aforesaid, to wit at London 
afinresaid, in the pari^ and ward aforesaid, ac* 
cording to the usage and custom of merchants, 
eaosed the said Bill to be protested (22) for non« 
payment, of all which premises the said Thomas 
and Stephen afterwards, to wit on the day and 
year last aforesaid, at London aforesaid, inthe parislr 
add ward aforesaid, had (23) notice; and by reason 
thereof, and by force of the usage and custom of 
floerdiants, became liable to pay to (24) the said 
Mm the said sum of money in the said Bilk^ 
mentioned, or the value thereof, when (25) they 
the said Thomas and Stephen should be thereunto 
afterwards requested: and (26) being so liable,. 
&ey the said Thomas and Stephen, in considera« 
tion thereof, afterwards to wit on the day and 
year last iafof esaid, at London aforesaid, in the 
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pariflih and ward aforesaid, undertook, and to th^ 
said John then and there fiuthfuUy promiaed,, t» 
pay to him the said sum of money in the said Bift 
mentioaed, or the value thereof, when they the 
said Thomas and Stephen should be thereunto 
afiemaurds requested: and (27) the said John 
avers, that the said 700 ducats in the said Bill 
mentioned, on the day and year last afcBresaid 
were, and from thenceforth hitherto have been* 
and still are of great value, to wit of the value of 
if of lawful money of Great Britain, that is ta 
aay at London aforesaid^ in the parish and ward 
aforesaid ; yet the said Thomas and Stephen (al» 
though often requested) have not nor hath either of 
diem paid to the said John tlie said sum of money 
in the said Bill mentioned, or any part thereof^ or 
the value thereof, or of any part thereof^ but hatit 
wholly neglected and refused, and still n€;glecta 
and re&ises so to do ; wherefore tlie said John saya 
he is injured, and hath sustained damage to the 
vahie of £ and therefore he brings suit, &c» 

!• " On" &C. Upon a Bill or Note importing 
to be pa3rable within a limited time a;n:er tlie date» 
and dated on a particular day, this (ci) must be 
idiat day : on a Bill or Note importing to be pay^ 

(«) Stafford %• Forcer» lO Mo<U 51 1. cited Str. 22. In an action on & 
Note dated in 1704, Defendant pleaded that the cause of action did not 
apcnis within six years; die iMaiatiff replied a Bill ftled in 1.7149 and 
that thecanae of actioa accrued within six years of that time; and after 
verdict for the PlaintifTthe Court arrested the judgment, because itwaf 
•Med-diatilie Kote wb» made and dated in 1704, and then the caiiae air 
actsoomnat kattaccmed aboxt ai& years before 17H^ 

able 



dble tvitiim a limited time after the date, and not 
fated, the day (a) it issued, if it can be ascwtaia* 
ed, otherwise (6) the first day die Plaintiff knew. 
Hid can prove that it existed. 

S. ^ At,'' &C. On a Foreign Bill this must be 
Ike place at ^diich it bears date, but where the 
tonaing of the Bill most be proved upon m tnal, 
ij^acein Ekigland or Wales shoidd be sulymied 
m videlicet, thus, ^ at Vemce in Italy, to 
wit, at London," &c. 

In an aetim^ against the draww , the want of 
sidgouiii^ such place may be taken advantage of 
by qpedal demwrer to the count, but by speciat 
demurrer (c) oDly« 

Inland Bills and Notes, though they may bear 
ite at a particular place, may be alledged to have 
We emde any where in Kngjand or Wales. 

A BQl or Note made by a servant may be stated 
tohaiFe been made by the master, because that (<Q^ 
afts l^al operation. 

S« ^ According*' Sac 'lis (e) not requisite ta^ 
let out any part of the custom, and even a refer* 
CBoe Ui itis(/) unnecessary. 

Bi actions upon Notes, instead of referring te 

the 

(i) Vide aoie p. lis, iiofee(r). 
(l)Viik8eanpes,$ 190.ii.459. 
(r}Videl««idi7Car.n. c.8.f t.4 Aiwec. 16*^ 1. 
(i9 Stt t^ text under %iiie 8. 

C()8opcrT.DiUe^ LordRayiii. 175. la anactkmqpoo a BflltiK 
MevlaBt denraiTCd, becanae ^ dedantioa d^ 

el AeCoaitkeld it oniiecenanr, and that the better way vattpcM 
t. 

(/) Tliit wai detenmaed ID Ereskiner. Mnnmy, 1.0^ 



tiie custom of merchants die count refers to the 

statute. 

I" 

4. ^^ Made/' Where a man signs his name updn 
a blank paper, stamped with a Bill stamp, and dt^ 
livers it to another to draw above the signature 
what Bill he pleases thereon, and he draws one 
accordingly, tlie (a) Bill may be stated to have 
been made by the person whose signature it bear8« 

5. *' Their'* &c* A signature, when essential^ 
is (b) implied by the preceding word ** made ;" 
this all^ation, therefore, is not strictly necessary : 
[and had better be omitted, lest there should be 
a Q13 vaiiance between the signature stated, and 
that proved. 3 



error after judgment by default ; and see Lord Rayniy 88. Carth« 83. Kh 
S70. Lutw. 879. 

(a) Colli» ▼. Emett, 1 H. Blackst. s 1 3. Emett signed a piece of blink 
paper stamped with a bill stamp, and delivered it to Livesay & Co. that 
they might write above his signature such BOlas they should please: 
diey wrote oAe accordingly, and an action being brought thereon 9ffBSM 
Emett^ in which it was stated that he drew the Bill, ^e Court thought 
the statement proper, and upon a special verdict stating these facts, the 
Court gave judgment for the Plaintiff upon a count wh&ch alledged that 
the Bill was drawn by the Defendant. 

(3) This was ruled upon demurrer in Elliot v. Cooper, Lord Raym. 
1S76. Str. 609. and Smith v. Jarves, Lord Raym. 1484, and ooefnor 
after judgment by default in Ereskine v. Murray, Lord Raym. 1542. 
Vide ante p. 17. n. 

[V\ Jones and another v. Mars and another, 2 Campb. N. P. G. 805. 
The declaration in an action against the drawers of a Bill, atated itt6 
biive been made by the Defendants, ^ their own proper iloiu^ beiog 
f hcieunto subscribed.'^ The Bill was in faa signed <* Mars and Co*" 
Lord Ellenborough doubted, whether the variance were material; hat le- 
ftued to Bonauit the Plaintifls. He said, had it been ** their own proper 
lumdj* he should have held it clearly suiHcient. 

See also Lefy v. Wilson, 5.E8p. N. P. C. I80. post ; and Helmsley r. 
JLoader, 2 Campb. N. P. C. 450. and'Heys v. Hesdtine, 2 Campb.. 604. . 

6. " Bear- 
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6. ^ Bearing," &c. This all^atimi (a) also maj 
le dispensed with ; for it shall be intended^ when 
lie date is material, that a Bill or Note was dated 
iiiien drawn. 

[Where however the date is immaterial, and is 
MDitted in the declaration, such intendment shall 
[1] not operate, so as to render a variance between 
die date of the Bill and the day on which it is 
Abated to have been drawn, i&tal.^ 

7- ** Directed,'* &c. In an action against the 
acceptor upon a Bill directed to him, or in his 
ibsence to I. S. the (6) conditional direction to I. S. 
need not be stated. 

8. " TTiereby," &c. A Bill or Note may be 
stated according to its legal operation. 

Thus a joint or several Note, or a Note import- 
ing in the body of it to be made by several persons. 



im) De la Courtier t. BeQamy, S Show. 422. In an actioo i^xm a 
i^BC^n Bifl payaiUe at doable oi :e from the date thereof the deda- 
aian Aated that the drawer oo i a day drew die BtU, but the date 
was not let forth ; an exceptioD vas taken on this gnmnd, but by the 
whole Coort, << it is well enoo^ i, we wiD intend it was dated idien it 
was drawn;" ji^dgment for the I tntiff. [S. P. R. ace Hague t. French, 
3 Bos. and PdL 173.] 

m Coxon T. Lyon, 2 Campb. N.P.C 907.n. Thededaratioo stated 
dbatthe DefendzD^on the sdofFeb. 1810, made his Bill, leqnestii^ the 
dawee to pay on a pardcular day. The Bill was in i2Ct dated the eth 
ofFebwlSlOybotDodate wasstatedinthededaiatioo. Thompson, B* 
WM that the rariacce was immateiiaL 

(^) Anon. 12 Mod. 447. A Bill directed '^ to A. or in his ^haaux to 
B/* b^gm thus : ** Gendemen, pray pay, &c. A. accepted it, and in 
2n action against him on his acceptance, the cieclaranoo described the 
Bin as directed' to A. without any notice of B. and ilok, C.J. held it 
wcQ. 

N but 
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but signed by one only, (a) may be stated as a 
several Note. 

Nay, where the Plaintiff in an action against one 
of two makers of a joint or several Note, stated 
that the Defendant and another made their cer* 
tain Note, &c. and thereby jointly or severally 
promised to pay, the Court held it (A) well after 
judgment by default, notwithstanding as the tnith 
of either member verifies a disjunctive proposition, 
the Note might have been joint. 

And in an (c) action against one of the several 

(a) Roberts v. Peake, Burr. 323 A Note signed by the Defendant 
alone, but importing in the body of it to have been made by the De« 
fendant and another person, was declared upon as the several Note of 
the Defendant, and it was agreed that it might be declared upon ac* 
coiding to its legal operation; but judgment was given for theDefefid* 
ant upon another ground. [See SifFkin v. Walker, 2. Campb. N. P.C* 
S08.] 

(b) Butler v. Malissy, Str. 76. In an action on a Note, the decknk 
tion stated that the Defendant and another did jointly or severally pro- 
mise to pay ; and upon demurrer, the Court held it bad, and the Plain- 
tiff obtained leave to discontinue. And in Ovington v. Neale, Str, 819* 
Lord Raym.1544. The Plaintiff declared upon a Note by which the 
Defendant and another joindy or severally promised to pay ; and upon 
error the Court of King's Bench held it bad, because the Plaintiff had 
not shewn a title to bring a separate action against the Defendant, for 
he only says he has this or some other cause of action ; and jodgnent 
for the Plaintiff was reversed. However in Rees v. Abbott, Cowp. 8S2. 
The declaration upon a Note stated that the Defendant and another 
made their Note by which they joindy or severally promised to pay; 
and upon error after judgment by default, Butler v. Malissy and Oving- 
ton V. Neale, were cited as in point ; sed per Lord Mansfield, •* If «r 
28 to be considered in this case as a disjunctive, the Plaintiff* is to ^ct, 
and by the action he has made his election to consider the Note as 
•several ; but in this case it is synonymous to afidy and both and cads 
promise to pay;" judgment affirmed. 

(f ) Per Buller, J. Rees v. Abbot, supra, and see llice r. Shoter 
Burr. 261 1. and Abbott v. Smith, Blackst. 947. 

makers 
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tnakers of a joint Note, if it be stated as a severed 
one, the objection can only be taken by plea in 
abatements 

A Bill or Note importing to be payable to a fic^ 
titious person may be stated to be payable to tbe 
person in whose favour the indorsement is made, 
or to (a) bearer* 

A Bill or Note intended to have been made pay^ 
able to A. that he might guarantee the payment 
to B. but through ignorance or mistake made pay- 
able to B« and by him indorsed to A. and then in* 
dorsed back by A. to B. may (6) be stated to have 
been made payable to A. 

The Payee of a Bill or Note payable " to his 

order,'' may (c) state it to have been made pay-* 

able to himself^ 

9. ^Se- 

(«} Vide ante p. S2. cote {b). Id Vere ¥« Lewis, ai^ p. 22. note (^) 
Lcffd Kenyon, Ashhurst and BuUer, Js. thought that the Plaintiff 
miglit recorer on the count whidi stated that the Bill was drawn pay^ 
able to bearer, and in Collis v. Emett, ante p. 22« note (h) it was so de^ 



(i) Bishop ▼. Haywardy 4 Term Rep. 470# A Note payaUe to the 
MaiotifFor order was indorsed by him to the Defendant, and indorsed 
lack again by the Defendant to him ; tlsese £ict8 betng stat£d on the 
declaration, the Court arrested the judgment j it was suggested in the 
Mpaaeot^ that the Fhdntiff had reftised to take the Note onkss the 
Dtfendant pot his name upon it, and that as he was made payee^ hi# 
irioiii'mfnt was mere form $ and per Lord Kenyon, ^ lad it beei» 
mitrstood by all partiesi that the Note, thoo^ nmnind\j payable to 
die Plaintiff, was substantially to be paid to the Defendant* it should 
have been declared on according to its legal import ; as was held ia 
Mbet ir. G^Mon, a naofie may be omitted in the deckfatioa^ if tlto 
itgd openaoa of the instrument leqnires it.*' 

(c) FtederickT. Cotton, s Show. d. in aa actioa aigainst the acceptor 
of a Bill it was objected iit anest of jodgBient that the Bill was s^ted 
to be payable to the order of the Plaintiff, aod no oixler was aU^ed ; 
hottbe Court resofared without aay difieiiky»tkiiaiOBeyfe9bepj^t(» 

N 9 %mm'^ 
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9. " Second," &c. In an action upon a Bill 
consisting of several parts, if the Plaintiff has each 
part, it may be doubted whether he need take no* 
tice of this condition, because all the- parts collec- 
tively make an unconditional Bill ; and where he 
has not each part, it should seem more correct to 
state that the drawer made his certain Bill of Ex* 
change in writing in three parts, his proper hand 
being subscribed to each of the said parts, bearing 
date, &c. and directed, &c. and by one of the said 
parts requested, &c. but the form I have adopted 
is the usual one. 

10. " Or order," &c. In an action by the 
assignee of a Bill or Note, it is necessary to shew 
that the Bill or Note authorizes a transfer j in an 
action by the payee (a) not. 

[10'.] " Delivered," &c. It is [1] not neces- 
sary to state that the drawer of a bill " delivered*' 
it to the payee ; it is implied in the allegation, that 
he « made" the bill.] 

[If it be stated that the Bill was delivered to the 

a man's order, was due to himself; and judgment was given for tW 
Plaintiff. 

(a) See ante pp. 15 and 16, and note (a) in p. 16. Moore v. Paine» Ann. 
288. In error upon a judgment by default in an action on a Note^ it wai 
objected that it was only stated to be payable to the Plaintiff, and not 
to his order; but by Lord Hardwicke, that has been overruled often ; 
the judgment was affirmed. 

[i] Churchill V. Gardner 7 Term Rep. B9e^ In an action by the 
payee of a Bill against the acceptor, the declaration stated that the 
drawer made his certain Bill of Exchange, but theie was no allegatioa 
that he delivered it to the Plaintiff, and the Defendant demurred Q)e- 
cially for that cause. But the Court was cleaiiy of opinion, that there 
was no foundation for the objection, the delivery .of the BiD to the 
Plaintift' being sufficiently implied in th^ allegation that the drawer 
<< made" the Bill. 

drawee. 



( 181 ) 

drawee, and that he accepted it, it is [l] not ne- 
cessary to allege that he delivered it back.] 

11. " Which," &c. Except in actions against ac- 
ceptors, or on Bills payable within a limited time 
after sight, the acceptance need not be stated. [1£ 
stated, though unnecessarily, it [2] must be prov- 
ed.] 

12. " On," &c. Where the time of payment 
depends on the presentment, this should be the 
very day of the presentment ; in other cases, ex» 
^tness as to the day is not requisite* 

If however the Plaintiff allege in terms that the 
acceptance was made before the time limited by a 
Bill for its payment, it has been laid down that he 
will (fl) be precluded from giving in evidence an 
acceptance afterwards, but this may perhaps be 
doubted. 

[l] Smith V. M'Clure 5 East's Rep. 476. The Plaintiff declared on 
a Bill payable to his own order and averred that he delivered it to the 
Defendant, to whom it was addressed, and that he accepted it accord- 
aig to the custom of merchants ; by reason of which premises, &c. the 
Defendant became liable to pay. The Defendant demurred specially 
because it was not alleged that the Defendant delivered back the Bill : 
aed- per Lord Ellenborough. The acceptance must be considered as 
perfect, and if so, it gave the Plaintiff a right to sue upon it; if, after 
the acceptance, the Defendant improperly detained the Bill, the Plain- 
tiff mi^t nevertheless sue him upon it. Judgment for the Plaintiff. 

[2] Jones V. Morgan and another, 2 Campb; 474. In an action on a Bill, 
drawn on Burt, by the Defendants, payable to their own order, and in- 
dorsed by them to the Plaintiff, the declaration unnecessarily stated an 
acceptance by Burt. And Lord Ellenborough was clearly of opinion, 
dxat the Plaintiff having stated an acceptance, was bound to prove it. 

(a) Jackson v. Pigott, Lord Raym. 364. 12 Mod. 212. In an ac- 
tion against the accqjtor of a Bill, per Holt, C. J. " If the Plaintiff 
declares that the acceptance was before the day appointed for the pay- 
ment, and that the Defendant accepted to pay according to the tenor 
and effect of the Bill, and it appears upon the evidence, that the accept- 
ance in faa was after the day of payment, this would be against the 
Plaintiff.'* 

[12\] 
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[12'.] " Accepted," &c. If a Bfll be accepted, 
payable at a particular pUice, it does [1] not seem 
to be settled whether, in an action against the ac* 
ceptor, that addition to the acceptance should be 
stated in the declaration or not : If a presentment 
for payment at the place can be proved, it is clearly 
advisable to state the acceptance as made; and 
it [2] must be so stated in an action against the 
drawer, or an indorser^ So if a note be made pay* 
able at a particular place, and the place be men:» 
tioned in the body of the Note, it [8] must be so 
stated in the declaration. If the place be only 
mentioned in the margin, it seems that in an acx 
tion against the maker, the place need [4] not b^ 
noticed in the declaration.] 

[12^,3 « Afterwards," &c. It is [5] not a ma. 
terial variance, that an indorsement be stated to 
have been made before, and be proved to have been 
made after, the Bill became due.] 

|;i2'.] «« Their proper hands," If the bill has 



[i] Vide ante p. 97. and the cases of Callaghaa t. Aylett, aad 
f enton v. Goundryy ante p. 97. n. [2] also Lyon v. Sundiu8» l Campk 
N. P. C. 423. 

[2] Vide ante p. 98-r99. Parker ▼. Gordon, p. 99. n. [2] and Am- 
brose T. Hopwood, post, p. 186. n. [l]. 

[s] Vide Sanderson v. Bo>ires, ante p. 96. n. [2]. 

£4] Vide Wild v. Rennards, ante p. 97. n. [1]. 

[5] Young and another v. Wright, 1 Campb. N. P. C. 139. This wai 
an action by indorsees against the drawer of a Bill. The declaration stated 
all the indorsements to have been made jx^fore the Bill became due, but 
it appeared that the immediate indorsement to the Plaintiffs had been 
made after the Bill had become due. Lord £llenborough, on the aa« 
thority of Russell y. LangstafFe Dougl. 514 (ante) held that the va- 
riance was immaterial ; and said that this was the converse of that cases 
but was to be governed by the same principle 

been 
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been indorsed by procuration, it should either be 
so stated, or the words, *' their proper hands 
being thereunto subscribed," should be omitted : 
for if the indorsement be thus stated to have been 
made by the hand of the party himself, and be 
proved to have been made by procuration, the var 
riance (]l] will be fetal.] « 

13. " The Contents," On an indorsement for 
less than the full sum mentioned in the Bill or 
Note, the Plaintiff must (a) shew that the residue 
was paid. 

14. " Or his order." These (i) words are unne- 
cessary. 

A full and blank indorsement are stated in the 
same manner. 

15. " And the said Peter," &c. Every indorse- 
ment essential to a transfer must be stated ; unne« 
cessary ones may (c) be omitted. 

Where 

[i] Lery T. Wilson, 5 Esp. N. P. C. 180. Id an actioQ by an in- 
dorsee of a Bill, the declaration stated the indorsement to have been 
made by the payee, ** his own hand vridng being thereunto sobscrib- 
ed." The Bill appeared to have been indorsed by procuration. Lord 
Ellenborough held this yariance fatal, and nonsuited the PlaindfF. See 
also Jones y. Mars, ante p. 176. n. [i]. 

(a) Hawkins y. Gardner, 12 Mod. 219. The declaration ststed that 
the Defendant drew a Bill for £46. 19/. payable to Blackman or order; 
and that Blackman indorsed ^4S. 4j. thensof to the Plaintiff; tie Court 
held that an indorsement for part only of what was doe upon the Bill 
was bad, and said, if Blackman had brought an action for part, lie mun 
haye acknowledged satisfaction for the residue. 

(^) Vide ante p. 16. 

(r) In Peacock y. Rhodes, ante p. 48* note {a)^ the Mil was payable 
to Tngham, and indorsed by him and by John Daltry ; the ^aintiff 
declared as Indorsee of Ingham and recovered. 

[Chaters v. Bell and others, 4 Esp. N. P. C. 120. The declaration 
stated that a Bill was drawn payable to Curry, by him indorsed to th^ 

Defendant, 
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Where the Plaintiff would omit an indorsement, 
he should represent that which precedes it to have 
been made in favour of the person who is indorsee 
upon that which follows. 

Thus if a Bill payable to Allen's order be in- 
dorsed by him in blank, and delivered to Bradley, 
and indorsed by Bradley to Carter, if Carter would 
omit stating Bradley's indorsement, he should state 
that Allen indorsed it immediately to him. 

16. " Of which," &c. This (a) allegation is un- 
necessary. 

17. " Tliat anusance,'* &c. A neglect to shew 
the duration of an usance is (6) fatal upon demurrer, 

(unless 

Defendant, and by the Defendant to the Plaintiff. There were in fact, 
several intermediate indorsements between Curry and the Defendant, 
which were omitted in the declaration, and it was contended that the 
Plaintiff should have either declared, as the immediate indorsee of the 
payee, or have stated all the indorsements. But Lord Ellenborou^ 
overruled the objection. Vide Waynam v. Bend and Critchlow v. Parry, 
post.] 

(^i) Anon. Pract. Reg. 358. In an action by an indorsee of a Note 
against the maker, the Defendant demurred, and shewed for cause, that 
it was not alleged that he had notice of the indorsement ; but by the 
Court, there is no need of notice. Judgment for the Plaintiff. 

[Reynolds v. Davies, in error, 1 Bos. and Pull. 625. In an action 
by an indorsee against the maker of a Note, the declaration stated the 
indorsement and delivery by the payee, and then averred (in the usual 
form) the Defendant's liability and promise to pay, to the Plaintiff. 
There was no averment of notice of such indorsement. The Defendant 
demurred specially, but did not assign such want of notice as a cause of 
demurrer. After judgment in the King's Bench for die Plaintiff Davies, 
a writ of error was brought in the Exchequer chamber, and such want 
of notice assigned as error. But Eyre, C. J. said the promise to pay 
contained in this Note, is to the payee or his order ; immediately then 
on the order being made to the indorsee, the promise attaches : Nor 
can we add the qualification of notice to a promise which was not ori- 
ginally qualified with that circumstance. Judgment affirmed.] 

(A) Buckley v. Campbell, Salk. 131. The Plaintiff declared upon a 

Bill 
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onless perhaps where it is alleged that the Bill was 
iresented on the day it was payable) but upon de- 
nurrer, only (a). 

18. ** And that," &c. In an action against the 
maker of a Note or the acceptor of a Bill (except 
[A) on an acceptance at the house of a stranger) the 
presentment is never stated. 

f And when the acceptance of a Bill appoints the , 
pajrment to be made at a particular place, it has 
been []1] decided that in an action against the ac- 
ceptor, it is not necessary to prove a presentment 
5)r payment at tbat place : but this cannot be con- 
adered as settled.]] 

In an action against the drawer of a Bill, or the 
indorser of a Bill or Note, it is essential to state 

BiD drawn at Amsterdam and payable in London, at two usances, and 
fid not shew what the two usances were : and the Court gaye judgment 
br the Defendant, because they could not take notice of foreign 
isaDces, which are longer in one place than another. 

(tf) Smart y. Dean, s Keb. 645. In an action on a Bill fh)m Pans 
ttyafaJe here at double usance the Defendant pleaded payment, and on 
aue taken thereon, demurred, and objected that it was not alleged that 
looUe usance was two months ; sed non allocatur, ^' It being a known 
icrm among merchants, that usance is a month, double tu'o months ; 
ind being aYerred he had not paid in two months, it is \ipll enough, 
die Defendant having waived advantage hereof by pleading payment ;" 
Uaby Twysden, J. had it been on demurrer to the declaration, the 
Hziodff' should have averred a particular custom that usance signifieth 
a mondi. Judgment for the Plaintiff. 
[b) Vide ^shop v. Chitty and Smith v. De la Fontaine, ante p. 129. 

Wte (i). [Also Callaghan v. Aylett and Fenton v. Goundry, ante p. 97. 

ttKe(2]. 
[l] Vide Fenton v. Goundry and Callaghan v. Aylett, ante p. 97. 

*.[^ See also Sanderson v. Bowes, ante p. 96. n. [2] with which it is 

<5€ailt to reconcile, in principle, the case of Fenton v. Goundry. The 

acceptance seems to be as much the original contract of the acceptor of 

*BiD as a Note is the original contract of the maker. 

either 
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cither that (a) the BiU or Note was presented, that 
the (6) drawee or maker could not be found, or that 
the Defendant, had he paid the BilT, would have had 
no remedy against them. 

[If a Bill be stated to have been accepted pay* 
able by certain persons at a particular place, it 
has been [Ij holden in an action against the 

drawer, 
■ 

(a) Mercer T. Southwell, 2 Show. 180. The declaration againttthi ^ 
Drawer of a Bill, stated that die Drawee did not accept, bat did not 
allege diat the Bill had been shewn or tendered to him; and upon de* 
tnurrer on this account, the omission was held fatal, for otherwise it 
would be in the Plaintiff's power to charge the drawer, when perhapi 
the drawee was ready to pay the money according to the tenor of the 
Bill, if it had been tendered to him. L 

Rushton V. Aspinall, Dougl. 654— *680. In an action by the indones i 
of a Bill payable three months after date against the indorser, the decht k 
ration stated that the Bill after the making thereof, to wit, on the same ' 
day and year aforesaid, (referring to the 4ay the Bill bore date) im ; 
presented for acceptance, .and accepted, yet tlic diawer, although after* ^> 
wards, to wit, on tlie same day and year aforesaid requested, did nol k 
pay, of which the drawer, the payee, and first indorser and the K* 
ceptorliad notice; by reason whereof Defendant became liaUe topayi 
and being so liable on the same day and year promised to pay. After -^ 
verdict and judgment for Plaintiff, the Court of King's Bench, upon a ^ 
writ of error brought, held the declaration bad, because it did not shew ^^ 
that payment was demanded of die acceptor when the Bill became doe^ ^ 
or that notice was given to the Defendant of his refusal to pay, and that ^' 
though it was stated that he had promised to pay, that promise was ^ 
stated as an inference of law, and the declaration did not contain pie* ^ 
mises from which that inference could be drawn ; and the judgment ivai ^ 
reversed. [See also Paiker v. Gordon, ante p. 99. n. [2] and Ambrose Ti ^ 
Hopwood, infra.] ^ 

(h) Vide ante p. 95. * 

[i] Ambrose v. Hopwood, 2 Taunt. 61. In an action against thtf ^ 
drawer of a Bill, the declaration stated the Bill to haye been accepted ^ 
by the diawee, payable at Messrs. Freeman's and Co. No. 6, Church* 
street, BermonJscy, Southwark, and avcncd that the Bill was in dns 
manner presented to them for payment, not saying in Church^tmif 
&c. and dishonoured. On special demurrer for other causes (which 
were abandoned) it was contended that there was no due averment of 

apre« 
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rawer, that an averment of a presentment to lliose 
enons generaUj, without sajing at that place, is 
BBiiflicient.J 

[It is [Ij sufficient however in such case, if the 
Lecdaration allege the presentment to have been 
Bade to those persons ^^ according to the tenor 
lid effect of the Bill and the acceptance thereof/'] 

If the drawee or maker cannot be found it is (a) 
oficient to aver generally that he was not found, 
fithoat stating that any inquiry was made after 



On an allegation that the Bill or Note was pre- 
ented, and acceptance or payment refused, the 
Untiffcannot (6) give in evidence that the drawee 
r maker could not be found, 

la an action against the acceptor of a Bill or 
Baker of a Note payable on demand, a (c) present*- 
Bent need not be stated. 



for payment, and that this objection; which was jio/ ene 
f At eatuej assigned, went to the substance of the case, liie Court 
eld die objection fatal, but permitted the Plaintiff to amend oo pay* 

KOtcf costs. 

[l] See Hnfiam y. Ellis, ante p. 98, note [i]. 
(«) Starke t. Cheeseman, Carth. 509. In an action upon a Bill 
bf the Defendant on C. C. of Radclifie, London, the declaration 
stated that the said C. C. at Radcliffe aforesaid, or elsewhere 
die kingdom of England, was not found, and after judgment by 
k was objected in arrest of final judgment that it was not diewn 
te any inquiry had been made after him ; but it was answered, that it 
m aocofding to the custom among merchants, and the common fonn 
ii ^ fike cases, and judgment was given for the Plaintiff. 
(i()]L ]>eson v. Pigott, sittings after Trinity, 1788. 
(riSBmball T. Ball, lo Mod. 38. Debt upon a Note by which the 
Mendant acknowledged himself indebted, axxl promised to pay on 
^tmamd ; it was urged in arrest of judgment, that it was not alleged 
^diere had been a demand ; but the Court held the allegation tmne- 

19. « On," 
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19. " On," &c. Unless there is an express aver, 
ment that the presentment was made on the day 
when the Bill or Note became payable, this {a) mxxi 
be that very day ; where there is such averment, 
exactness as to the day is, I apprehend, immaterial k 

20. " Neither,** &c. Where the Plaintiff stata 
that the sum of money mentioned in the Bill wa» 
not paid, this allegation is not (Ji) necessary, 

21. " Nor,** &c. This (c) allegation is unHfc 
ccssary. 

22. " Protested,** &c. Tlie protest (d) need not be t 



{a) See Rushton v. Aspinall, ante p. 186. n. {a). 

{b) Starke v. Cheeseman, Garth. 509. The declaration stated that the 
Defendant made three Bills of Exchange, all of the same date and coo- • 
tents, and by the second required the drawee (the first and third of tl« 1 
said Bills not being paid) to pay, Sec. that tlic drawee was not to be i 
found, and the said sum of money in the said Bill mentioned, was not -: 
paid ; after judgment by default, it was objected in arrest of Judgmenti ? 
that there was no averment, tliat the first and third Bill were notpaidf ''- 
but it was answered, that the allegation that the money in the said 6iS - 
mentioned was not paid, supplied the want of the averment, because tbe : 
sum was the same in all the Bills, and the Plaintiff had judgment. 

East V. Essington, LordRaym. 810. Salk. ISO. Assumpsit agaioit ^ 
the acceptor of the following Bill, " Pray pay this my first Bill <rfEx«' * 
change, the second and third not being paid;'* after verdict for the Plain- 5* 
tiff, it was moved in arrest of judgment, because there was no averment .i 
that the second and third were not paid ; sed non allocatur, for per ?s 
curiam, though it had been ill upon demurrer, yet it is aided by thef : 
verdict ; for if the second or third had been paid, the jury would have j 
found non assumpsit. * I 

WegerslofFe v. Keene, Str. 214. In assumpsit against the accepcof F 
upon a Bill by which the drawer requested him to pay, « that his firrt" ^ 
Bill (his second not being paid") the declaration stated that the De- ^ 
fendant promised to pay the money, but had not; the Defendant pleaded ? 
an insufficient plea, and upon demurrer to tlie replication objected that . A 
there was no averment that the second Bill was not paid, but the objec 
tion was overruled, and judgment given for the Plaintiff. 

(r) Vide post, c. 6. 

(d) See Brough v. Parkins, ante p. 121. note (a). 

Stated 
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fated in an action on an Inland Bill, in an action 
m a Foreign one the Plaintiff (a) must either state 
t, or (6) shew that it was not necessary ; but the 
xnission can (c) only be taken advantage of by a 
qpecial demurrer. 

• In stating the protest if the Plaintiff allege, ** that 

* {d) he protested tlie Bill or caused it to be protest" 
" edj^ it will be unobjectionable if the Defendant 
0eads over. 

^S. " Notice." If the Defendant is prim& facie 
entitled to notice, it is essentially necessary to state 
that he had (e) notice, or to shew that he was not 
entitled thereto. 

24. *' To the said John." In an action upon a 

(«) Salomons v. Suveley, cited Dougl. 2d ed. 684. n. 144. The 
Couit held on the authority of the precedent in Dunstar y. Pierce^ 
L3L Ent. 55. that the neglect to allege a protest in an action on a Fo- 
rqgn ttll, was matter of form only, and could not be taken advantage 
of 6o a general demurrer. 

{Jk) In Rogers v. Stephens^ supra p. 130. note {by Lord Kenyon» 
and afterwards the Court, held a protest for non-acceptance not neces- 
ory to support an action against the drawer, because it appeared he 
had no e£^cts in the hands of the drawee. [See Legge v. Thorpe ante 
p. I S3, note (a). And see the form of averring that the drawer had no 
cfbcu m the hands of the drawee, in Legge v. Thorpe, 12 East's Rep. 

171.] 

(r) Vide supra note (a). 

id) Witheiby v. Sarsfield, 1 Show. 125. The declaration upon a Fo- 
taiffk Wl stated that the Plaintiff << protested it, or caused it to be pro- 
;". the Defendant pleaded that he was not a merchant, and upon 
had judgment. A writ of en or was brought, and it was then for 
the bm, time urged that the allegation that the Plaintiff protested the 
Bffl, or cauaed it to be protested, was uncertain, but the Court thought 
it ihXL enough reversed the judgment below, and then judgment was 
gben (or the Plaintiff. 

(e) See Roshton v. Aspinall, ante p. 186, n. (a). [And see the form of 
afening that the drawer of a Bill had no effects in the hands of the 
tewee in Leggcr ? Thorpe, 12 East's Rep. 171.] 

BiU 
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19. " On/^ &c. Unless there is an express aver* 
ment that the presentment was made on the day 
when the Bill or Note became payable, this (a) must 
be that very day; where there is such averment, 
exactness as to the day is, I apprehend, immateriaL 

20. " Neither,*' &c. Where the Plaintiff states 
that the sum of money mentioned in the Bill wa« 
not paid, this allegation is not (6) necessary, 

21. " Nor,'' &c. This (c) allegation is mme^ 
cessary. 

22. " Protested," &c. The protest (rf) need not be 



(fl) See Rushton v. Aspinall, ante p. 186. n. {a). 

{b) Starke v. Cheeseman, Garth. 509. The declaration stated that the 
Defendant made three Bills of Exchange, all of the same date and con- 
tents, and by the second required the drawee (the first and third of the 
«aid Bills not being paid) to pay, &c. that the drawee was not to be 
found, and the said sum of money in the said Bill mentioned, was not 
paid ; after judgment by default, it was objected in arrest of judgment, 
that there was no averment, tliat the first and third Bill were not paid, 
but it was answered, that the allegation that the money in the said bUi 
mentioned was not paid, supplied the want of the averment, because the 
sum was the same in all the Bills, and the Plaintiff had judgment. 

East V. Essington, LordRaym. 8lo. Salk. ISO. Assumpsit against 
the acceptor of the following Bill, " Pray pay this my first Bill of Ex-' 
change, the second and third not being paid;" after verdict for the Plain* 
tiff, it was moved in arrest of judgment, because there was no averment 
that the second and third were not paid ; sed non allocatur, for per 
curiam, though it had been ill upon demurrer, yet it is aided by thtf 
verdict ; for if the second or third had been paid, the jury would have 
found non assumpsit. ' 

Wegersloffe v, Keene, Str. 214. In assumpsit against the acceptor 
upon a Bill by which the drawer requested him to pay, " that his first 
Bill (his second not being paid") the declaration stated that the De- 
fendant promised to pay the money, but had not; the Defendant pleaded 
an insufficient plea, and upon demurrer to the replication objected that 
there was no averment that the second Bill was not paid, but the objeC" 
tion was overruled, and judgment given for the Plaintiff. 

(f) Vide post, c. 6. 

{d) See Brough v. Parkins, ante p. 121. note (a). 

stated 
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}T the maker of a Note; and it maybe dcrubted 
whether (a) it is essential in any other. 

«7. " And the said/' &c. This av erment is Bot^ 
[ apprehend, ever necessary; the want (ft) of it is 
certainly cured by verdict. 



2. By proving the Bin or Note under a Commission 

of Bankruptcy. 

[Wherever the holder of a Bill or Note might, by 
suit at Law or in Equity, compel a person to pay it, 
he [1]] may, in the event of such person's bank- 
ruptcy. 

Of) Starke v. Cheeseman, Garth. 509. Salk. 128. After jodgment by 
defivk in an action against the drawer of a foreign Bill it was objected 
in ancyt of judgment, that it was not stated in the declaration that the 
Drfeadant promised to pay the money after the protest made, but it 
mt answered, that the law did raise the promise upon the custom of 
nodiaiitii, and therefore it was not necessary to lay an actual promise, 
and the PLuntiff had judgment. 

{k) Simmonds v. Parminter, l Wils. 185. 4 Bro. Pari. Gas. 604. The 
dedaradon upon two foreign Bills for the payment of 4O0O and 5000 
doUan did not state what their value was, and after a demurrer this waa 
vged as a ground to arrest the judgment; but the court gave jud^^ment 
fiv fktt FlaiDtiff, and upon a writ of error that judgment was affinned. 
[1] In £x parte Dewdney 15 Ves. 495. Lord Eldon, G. held that 
recovery in an action on a Bill would be barred by a plea of the 
of limitations, and all relief in equity would be equally defeated 
of time, to which courts of equity, in analogy to the statute of 
give similar e^ect, the bill could not be proved under a 
of bankruptcy; and after reasoning on the inconsistency 
ykidi would result from a contrary doctrine, his Lordship observed, 
* tktt ooosideradon, among many others, furnishes a ground for con- 
ckdiag, that the real meaning of the legislature in those acts (the bank« 
mplcy statutes) requiring the Lord GhanceUor to give execution to all 
the cpoditors was, that this species of execution should be given to 
those creditors, who, if a commission of bankruptcy had not is- 
soedy cooldj by legal or equitable remedies, have compelled payment.'' 

See 
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ruptcy, prove the amount under his commission ; 
and whatever would be a defence to such suit, 
[1] will be an answer to such proof; with this dif- 
ference that a Bill or Note [2] may be proved be- 






See 1 Sch.and l^fr. 48. Where the holder has bought Bilk or Note* 
for lesg than the money payable upon them, (as in ex parte Lcc, 1. P. 
Wms. 782, where he bought notes for iQj. in the pound) or where he 
has discounted them (as in ex parte Marlar, 1 . Atk. 150.) as he might 
have recuTered in an action, so he may proye undei* a commission of 
bankruptcy, to the full amount. 

[l] As to such objections as arise from the form of the Bill or Note, 
▼ide ante p. 1 to p. 25, also ex parte Adney, Cowp. 460, and ex parte 
Tooiell, 4 Ves. S72. As to the sufficiency of the stamp vide ante p. 25 
to p. 45. As to the transfer vide ante Cap. II. Acceptance Cap. III. 'i 
As to the effect of laches vide ante Cap. IV. As to the legality of the : 
consideration vide post Cap. VI. 

[2] By 7 Geo. I. c. si. J 1. After reciting that traders had been 
obliged to sell their goods upon trust or credit, '* and to take BiUsy 
Bonds, Promissory Notes, or other persons securities for their monies, 
payable at the end of three, four, or six months, or other future days of 
payment," and that it had become a question whether " such penons 
giving such credit on such securities" could be let in to prove their 
debts before the securities become payable, it is enacted, " That all and 
every person and persons, who have given credit, or at any time or 
times hereafter shall give credit on such securities as aforesaid to 
any person or persons, who is, are, or shall become bankrupts^ upon 
a good and valuable consideration, bond fdcy for any sum or sums of 
money, or other matter or thing whatsoever, which is or shall not be due 
or payable at or before the time of such person's becoming bankrupt, shall 
be admitted to prove his, her, and their several and respective Bill»» 
Bonds, Notes, or other securities, promise, or agreements for the same, 
in like manner as if they were made payable presently, and not at a future 
day; and shall be entitledunto,and shall have and receive a proportionable 
part, share and dividend of such baokmpt's estate, in proportion to the 
other creditors of such bankrupt, deducting only thereout, a rebate of 
interest, and discounting such securities payable at future tknes, after 
the rate of five pounds per centum per annum, for what he shall so re- 
ceive, to be computed from the actual payment thereof to the time sodi 
debt, duty, or sum of money should or would have become due and 
payable, in and by such securities as aforesaid." — ^And by sect* 2, the 
bankrupt shall be discharged by his certiiicate, of and " from all and 
every such Bond, Note, or other security as aforesaid.'* 

fore 
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fore it has become due, deducting, on payment of 
the dividend, a rebate of legal interest for such 
time as it may then have to run ; and with this 
further difference, that it may (under certain [1] 
restrictions) be proved, though such person's lia- 
bility in respect of the Bill or Note, may have com- 
menced after his bankruptcy, and within two calen- 
dar months before the date of his commission.] 

[So the money payable upon a Bill or Note, if 
of the requisite amount, though not yet due, [2] 
will be a good petitioning creditor's debt to sup- 
port a commission of bankruptcy.] 

[^And it is sufficient, if the money payable to 
the holder, at the time of [3] petitioning, be of 

the 

[l] Vide post. p. 195 to 197, and 46 Geo. in. c. 135. § 2. post. 
p. 196. n. [i]. 

[2] By 7 Geo. I. c. 31. J 3. it was provided, " That no such creditor 
(Le. iqxm Bill, Bond, Promissory Note, or other persons securities not 
yet doe) shall be deemed or taken to be a sufficient creditor, for or iiv 
reelect of such debt, to petition or join in any petition for the obtain- 
ing or suing forth of any commission of bankruptcy, until such time as 
such debt shall become actually due and payable." But by 5 Geo. II. c. 
SO. § 22. after reciting such provision, it is enacted, ** That so much of 
the said act as disables any such person from petitioning for, or joining 
ID any petition for a commission against any person or persons who have 
before committed any act of bankruptcy, is hereby repealed: and it 
diall and may be lawhil, hereafter, for such person to petition for, or 
join in petitioning for any such commission of bankruptcy; any thing 
m the said act contained to the contrary thereof, in any wise notwith- 



„ 



Note that in 7 Geo, I. c. 31. J 1. the language is, " other persons se- 
Offities,^ (and it is so in the Parliament Roll) but in 5 Geo. H. c. SO. 
J 22. (professmg to recite the substance of the former) it is, " other per- 
sonal secnrides." 

[s] Brett V. Levett, is East's Rep. 213. In an action by the assignee 
of a bankrupt against the sheriff, and verdict for the Plaintiff, a rule 
Bin to set aside the verdict was granted on a question as to the suffi- 
ciency of the petitioning creditor's debt. The debt arose on two ImUs 
of exchange, each for £50, drawn by the bankrupt, and transferred to 

O the 
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llie requisite amount : but there must, at that time, 
be such sum payable to him by the bankrupt in 
respect of the Bill or Note, or otherwise.] 

\l{\ therefore, the Bill or Note be not then 
due, it would [l] seem that he must be a creditor 
(or such sum as, after deducting the rebate of in- 
terest for the time which the Bill or Note has to 
run, will leave a debt of the requisite amount] 

[The holder [2] may petition for a commission 

of 

the petitioning creditor berbre tlie act of bankruptcy ; both wei* disho- 
noured by the drawee. The act of bankruptcy was on the 28th Dec. 
1809, and the commission was dated 8th Feb. 1810. Each Bill became 
due before the petition for the commission, but after the act of 
bavkntptcy ; at the time of the act of bankruptcy , therefore, there was 
not a debt of ^^lOO. due to the petitioning creditor, but only that sum 
minus the rebate of interest for the time which the Bills had to run : and 
it was contcndtrd that at that time there ought to have been such dAt 
due. But the Court, after refernng to 7 Geo. I. c. 31. J 3. which diitUcd 
a creditor by a Bill or Note, payable at a future day, from petitioning ibr 
a commisaion in respect of such debt, " until such time as mich debt 
shall become actually due and payable." And to 5 Geo. II. c. 90. $ 99. 
which removes such disability, held clearly, that it was sufficient if a 
debt of the requisite amount were due at the time of petitioning. Rok 
discharged. S* also the judgment of Lord Kenyon in Olaistdrv. 
Hewer, infra. 

[l] Sre 7 Geo. I. c. 31. ^ 1 and 3. and r> Geo. II. c. so. § 23 vA SS. 
The petitioning creditor must, at the time of petitioning, make an affi- 
davit that X-'ioo. are due to him from the bankrupt. But if this debt 
arise from a ijill or Note for £loo. not then due, the sum then due to 
him is ^1 .);). minus the amount of discount ; and if the Bill or Note be 
drawn payable at a very distant day, die discount may greatly diminish 
the sum then payable, and may possibly nearly exhaust it. 

[2] Glaister v. Hewer, 7 Term Rep. 498. The Plaintiff being in- 
debted to Uewer in a sum below ,^100. and to Wilson on a Note for 
jjil. V2s,y Committed an act of bankruptcy ; on wliich, Wilson, for a 
viiluabie consideration, ir.tloised his note to Hewer to enable him to pe- 
tition for a commission : the two sums together amounting to above 
;^ 100. In an action of trover for goods taken by the assignees, brought 
to try tlie validity of the commission, the only question was whethn' 
Hewer's were a sufTicient d;.*bt to support the conunission, it not 
being so when the act of bankruptcy was committed, inasmuch ai 

the 
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of bankruptcy, in respect of the money payable 
upon a Bill or Note, or may prove the amount 
under a commission when issued, notwithstanding 
tiie Bill or Note may not have been transferred -to 
him until after the act of bankruptcy committed, 
provided the bankrupt's KabiUty had commenced 
before the act of bankruptcy.] 

[For the case of a Bill or Note being one in 
which the law admits of the assignment of a chose 
in action, the assignee becomes a creditor as from 
the time of the original creation of the debt, and 
not from that of the assignment.] 

[And though the bankrupt may have committed 
ui act of bankruptcy before he became a party to 
the Bill or Note, it will not [1] invalidate a com- 
mission 

tke whole did not then exist in him, Rooke J. thought it was> and on 
a rale lusi to enter a verdict for the Plaintiff^ Lord Kenyon said the 
MMme only required that there should be an existing debt of ^C 100 in 
the petitioning creditor ; this petitioning creditor had such a debt at 
the tinie of petitioning, and that is sufhcient to support the com- 
aasaoo. Rule discharged. 

Bingiey v. Maddlson, Co. B. L. 20. A note was given by the bank- 
n^ in January, which became due in June. The act of bankruptcy was 
in Oct. following, and the indorsement in November. iTie indorsee 
the petitioning creditor, and sued out the commission. It was con- 
that at the time of the bankruptcy the petitioning creditor had 
■o debt, and that theiefore the commission could not be supported. But 
the Court said that this was a case in which the law allowed the atsign- 
aent of a chose in action : that the assignment related to the original 
ddn : that the indorsee always came in under the commission, because 
the iodorsement related to the original debt: that it stood thus upon 
praidpie; and that the cases were clear, explicit and positive, and of 
the h^hest nature : they therefore held the commission valid. 

[13 By 4^ Geo. IIL c. 1S5. § 5. it is enacted, ** That no commission 
of fasckrupt that shall be hereafter issued, shall be avoided or defeated 
by reason of any act of bankruptcy having been committed by the person 
IT any of the persons against whom such commission shall have issued, 
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nlission of bankmptcy issued oil the petition df 
the holder ; or [1 ] prevent his proving the amount 
under a commission, provided, in the former case, 
the bankrupt had become such party before th6 
[2] act OL bankruptcy, upon which the cdmrnis-^ 
sion is Ibunded ; and in the latter that he had be* 

prior to t?ie contracting the debt of the creditor or any of the creditors 
upon whose petition such commission shall have issued, if such peti- 
tioning creditor had not any notice of such act of bankruptcy at tbt 
time when the debt to him was c6ritracted ; but that such commission of 
bankrupt, and all the proceedings under the same shall be valid and ef- 
fectual to all intents and purposes, notwithstanding that such prior act 
or acts of bankruptcy sliall have been committed by such bankrupt." 

[1] By 46 Geo. III. c. 135. § 2. it is enacted, " That in all cases of 
commissions of bankrupt hereafter to be issued, all and every person . 
and persons with whom the bankrupt shall have really and bona fide 
contracted any debt or debts before the date and suing forth of such 
commission, which, if contracted before any act of bankruptcy com* 
mitted, ftiight have been proved under such commission, shall, notwith- 
standing any prior act of bankruptcy may have been committed by Uifc 
bankrupt, be admitted to prove such debt or debts, and to stand, and 
be a creditor under such commission, to all intents and purposes what^ 
ever, in like manner, as if no such prior act of bankruptcy had been 
committed by such bankrupt, provided such creditor or creditors had 
not, at the time of such debt or debts being contracted, any notice of 
any prior act of bankruptcy by such bankrupt committed." 

[2] E. Moss V. Smith, i Campb. N. P. C. 489. To an action agsdnst 
the slicrifF for a false return of nulla bona to a writ of fi. fa. issued 
agiiinst David Moss's goods, the defence was the bankruptcy of D.M* 
before the delivery of the writ# On tlie 8th of December, 1807, he 
committed an act of bankruptcy ; on which a commission issued, 
founded on a debt contracted for goods sold on a credit \^hich did noC 
expire until tlie 1 1th of December. On the 29th his goods were taken 
under the fi. fa. j but the execution was withdrawn on notice of the 
bankruptcy. Lord Ellenborough held that the commission could not 
be supported, as tlie petitioning creditor's debt was not due when the 
act of bankruptcy was committed ; and that it was not a case withid 
46 Geo. III. c. 135. Verdict for the Plaintiff. And on motion after- 
wards for a new trial the Court refused a rule. And per Lord Ellens 
borough, the grievance which that statute meant to remedy was the 
practice of upsetting commissions of bankrupt, by unexpectedly prov- 
ing an act of bankiiiptcy prior to that relied upon by the assignees. 
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qome such party before the [l] date of the com- 
ipission ; and in each, that the holder had not ^ny 
[2] notice of a prior act of bankruptcy.^ 

Qlf an indorser of a Bill or Note be obliged, 
in consequence of the bankruptcy of an antecedent 
party to pay it, even after the issuing of such 
party's commission, he j^S] may prove the amount 
under his commission. And though the indorse*- 
ment were lent merely to give credit to the Bill 
or Note, tlie indorser [4] may nevertheless make 

such 

[l] See 46 Geo. HI. c. 135. § 2. ante p. 196. n: [i] 

[2] See 46 Geo. HI. c. 135. $ 2 and 5. ante p. 196. n. [l] and p. 195. 

■. [1] 

[3] Joseph V. Onne, 2 New Rep. 180. The Plaintifi* being holder 

of a ^11 accepted by the Defend^Qt, indorsed i^ for a yalyiable con? 
sideration to Adams. Before the maturity of the BiU» a oompii^ion of 
bankruptcy issued against the Defendant : and the Plaintiff was after- 
wards obliged to pay the Bill to Adam^, and now sued the Defendant 
as acceptor. The Defendant having received his certificate, obtained a 
rule nisi to enter an exoneretur on the bail piece: and after cause shewn, 
the Court held that the Plaintiff might have proved the Bill under the 
commission, and therefore made the rule absolute. 

[4] Ex parte Brymer, Cooke, B. L. 165. To enable Scott and 
Pearson to raise money, Forsyth drew three bills on Wilkins, which 
the latter accepted, dated the 28th of May, 1 787, for ^80o. each, pay- 
able three months after datb ; two to the order of Span, and the third 
to the order of the drawer, which la^ was indorsed in blank by the 
drawer. They were then sent to ScQtt and Pearion, and by them to 
Span who indorsed them, got them discounted and remitted the money 
to Scott and Pearson. Before the Bills became |iue Scott and Wilkins 
became bankrupt, and Span was afterwards obliged to take up the 
Bills ; and was admitted to prove under Wilkins's conmiission; and 
on a petition to have that proof expunged, the Chancellor said, the 
debt accrued by the acceptance, and Span became a holder in a hir 
way. Petition dismissed. And on a second petition for a rehearing 
the Chancellor continued of the same opinion. 

Houle V. Baxter, 3 East's Rep. 177. The Defendant, a retail silverr 
smith, ordered goods of Capper a working silversmith, and to enable 
him to obtain silver for the oi der, accepted a Bill drawn on him by 
\:^piier ; and tq encreii^e the credit of the Bill> Capper prevailed on 

the 
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such proof; unless the bankrupt were the person 
to whom such indorsement was lent; for as to him 
the indorser is a mere surety.] 

[And now where a person becomes party to a Bill 
or Note as surety for another, against whom a 
commission of bankruptcy issues, and the surety 
afterwards takes up the Bill or Note, if the holder 
has previously proved the Bill or Note under the 
commission, the surety [1] will be entitled to stand 

in 

the Plaintiff* to lend his indorsement. Capper then passed the Bill to 
Abud, who supplied the silver, of which the goods were made and 
delivered to the Defendant. On the 7th of November, 1796, theDe- 
fendant became bankrupt, and afterwards obtained his certificate. On 
the 24th of December, 1796, the day before the Bill became due, the 
Defendant took it up from Abud, and now sued the Defendant as ac- 
ceptor. A verdict was found for the Plaintiff subject to the opinion of 
the court. And Grose, J. who delivered the opinion of the > court, 
said, that here the Plaintiff never became surety to the Defendant; his 
demand arises solely on the Bill, and there was nothing to prevent his 
proving it under the commission. The bankruptcy and certificate is 
therefore a bar. Nonsuit entered. 

[i] By 49 Geo. III. c. 121, ^ 8. it is enacted. That in all cases of 
commissions of bankrupt already issued, under which no dividend has 
yet been made, or under which the creditors, who have not proved, 
can receive a dividend equally in proportion to their respective debts 
without distuibing any dividend already made, and in all cases of com. 
missions of bankrupts hereafter to be issued, where at the time of issu« 
ing the commission any person shall be surety for or be liable for any 
debt of the bankrupt, Jt shall be lawful for such surety or person liable, 
if he shall have paid the debt, or any part thereof in discharge of the 
whole debt, although he may have paid the same after the commission 
shall have issued, and the creditor shall have proved his debt under the 
commission, to stand in the place of the creditor as to the dividends 
upon such proof; and when the creditor shall not have proved under 
the commission, it shall be lawful for such surety, or person liable to 
prove his demand in respect of such payment as a debt under the com- 
mission, not disturbing the former dividends, and to receive a dividend 
or dividends proportionably with the other creditors taking the benefit 
of such commission, notwithstanding such person may have become 
surety or liable for the debt of the banki-upt after an act of bankruptcy 

had 
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in the situation of the holder, and to receive di- 
vidends upon tlie sum paid ; if he take up the 
Bffl or Note before such proof by the holder, he 
[1] may prove it under tlie commission ; notwith- 
standing he may not have become such surety un- 
til after [1] an act of bankruptcy committed by the 
principal, provided he had not, when he became 
such surety [ 1 ] notice of any act of bankruptcy 
committed by the principal, or that he was insol- 
vent or had stopped payment.] 

[And the issuing of a commission of bankrupt, 
though such commission may aften^ards be super- 
seded [I] will be deemed such notice.] 

fif an acceptance for the accommodation of the 
drawer of a Bill be given before^ and renewed 
after, he has committed an act of bankruptcy, 
such renewal is a continuation of the same surety- 
ship ; and therefore if a commission of bankruptcy 

had been comraitted by sucli bankrupt, provided that sucli person had 
not at the time when he became such surety, or when he so became 
liable for the debt of such bankrupt, notice of any act of bankruptcy 
by such bankrupt comraitted, or that he was insolvent, or had stopped 
payment ; provided always, that the issuing a commission of bankrupt, 
ahhou^ such commission shall afterwards be superseded, shall be 
deemed such Notice ; and every person against whom any such comr 
mission of bankrupt has been or shall be awarded, and who has ob- 
tained or shall obtain his certificate, shall be discharged of all demands 
at the suit of every such person having so paid, or being hereby en- 
abled to prove as aforesaid, or to stand in the place of such creditor as 
aforesaid, with regard to his debt in respect of such suretyship or Ka- 
bilitv, in like manner to all intents and purposes as if such person had 
been a creditor before the bankruptcy of the bankrupt for the whole of 
the debt in respect of which he was surety or was so liable as aforesaid. 
\^de Stcdman v. Martinnant, post p. 200 n. [l] For the law before 
this act vide Snaith v. Gale, 7 Term Rep. 364. 
rn Vide 49 Geo. HI. c. 121. { 8. in the last note. 
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be issued against the drawer, and the acceptor 
afterwards pay the Bill, he [ 1 ] will be entitled to 
prove the amount under such commission ; though, 
before the renewal of the acceptance, he hacj 
notice of such act of bankruptcy having been 
committed.] 

[Nor will the case be varied in principle, by 
the circumstance of the holder of the first Bill, 
having, before the renewal, [2] given time to the 

[l] Stfdman y. Martinnant, isEast's Rep. 127, and vide S. C. IsEast't 
Rep. 664. On 5th of January, 1807, the Plaintiff accepted a Bill for 
the accommodation of the Defendant the drawer, lyhich be<»me doe 
on the 19th of March, when it was dishonoured. On the 1 8th of 
March, 1807, a docket was struck against the Defendant, and on the 
2l8t a commission of bankrupt was issued, which was superseded on 
the 15th of April. A meeting of the Defendant's creditors was then 
held, when time was given him to pay his debts by instalments. On the 
9th of June, 1807, the Plaintiff accepted a second Bill for the De- 
fendant, in order to take up the former .one, for the same sum with the 
addition of interest and stamp : and the indorsement of a third pemn 
was lent as an additional security, which was required by the holders 
of the former Bill. On the 6th of August, 1807, a valid commission 
was issued against the Defendant, founded on an act of bankruptcy 
committed in the preceding March. The second Bill became due on 
the 12th of September, 1807, when the Plaintiff paid it. The first 
dividend under the commission was declared and made on the 6th of 
August, 1808. On the 4th of September, 1809, the Defendant ob- 
tained his certificate. In an action for money paid, and the bankruptcy 
and certificate pleaded, a verdict was found for the Plaintiff subject to 
the opinion of the court, as to whether the certificate were a discharge. 
The Court, (Le Blanc J. absente) held that the second acceptance was 
a continuation of the same suretyship, which was created by the first ; 
and that as such suretyship commenced before any act of bankryptcy 
committed, and consequently before the Plaintiff could have apy notice 
of such act, the Plaintiff might by 49 Geo. III. c. 121, § 8, have 
proved his demand under the commission, and therefore the certificate 
was a bar. Postea to the Defendant. 

[2] vide Stedman v. Martinnant, supra. It must be presumed that 
the holder was ignorant of the bill's having been accepted for the 
0iceommodation of tfce drawer. Vide Laxton v. Peat> ante p. 153, q. 
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drawer ; or by that, of [ 1 ]] an additional name, as 
that of an indorser, having been lent upon the 
second Bill.^ 

[^Counter acceptances are good mutual consideiu 
ations for such acceptances.]] 

[]And consequently if two traders exchange ac* 
ceptances and afterwards become bankrupt, eaich 
[2] may prove the other's acceptances under hid 
comimssion.3 

[Though the acceptances of neither be due at 
the time of such bankruptcy.] 

f Especially where each has [3] engaged to pay 

bis own acceptances.3 

[And 

[1] vide Stedman t. Martinnant, an^ p. 200 note [l] 

[2] Rolfe V. Caslon, 2 H. Blacksu 570. Rolfe and Caslon drew 
two Bills of the same tenor and date on each other, and each accepted 
die odier's Bill ; neither having effects of' the other in his hands. Twenty 
days befme the Bills were due Caslon became bailkrapt. He had in- 
dorsed the Bill which Rolfe had accepted in part satisfaction of a larger 
debt, and the creditor proved his whole debt, and Rolfe paid the dif- 
ference of the Bill he accepted, allowing for the dividend ; and now 
sued Caslon on his acceptance and for money paid ; to which Caslon 
pleaded his bankruptcy. Verdict for the Plainti£F, with liberty to the 
Defendant to move to set it aside. On motion accordingly and rule 
nisi, it was urged for the Plaintiff that this acceptance could not have 
been proved under the commission, because it created no debt to Ro^ 
unless he paid the Bill which Caslon drew ; and at the time of the 
bankruptcy it was uncertain and contingent whether he would pay such 
BiD ; but the Court was clear that the mutual acceptances constituted 
a debt on each side ; and that the Defendant's acceptance mi^ have 
been proved under the commission, and that therefore the certificate 
was a bar. Rule absolute. Vide also Buckler v. Buttevant, post p. 30^ 

n. [2] 

[s] Cowley V. Dunlop, 7 Term Rep. 563. The Peters and Dunlops 
exchanged acceptances to the amount of jCsooo. and upwards, under 
an agreement that each should provide for their own acceptances. Both 
hoQ^ became bankrupt, and obtained their certificates. TheP^ters paid 
part of their acceptances, and their assignees paid dividend^ upon the 
rest, and also upon Dunl(^ acceptances. Dunlops acceptances were 
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[And if one be obliged to pay the acceptances 
of both, and the other afterwards obtain his certi* 
ficate, the party paying [1] cannot recover any 
of the money so paid from the other ; for as to 
his own acceptances the party paying was bound 
by his engagement to provide for them ; and as to 
the other's, they were proveable under his commis- 
sion, and therefore his certificate is a discharge.] 

[And it is immaterial whether the acceptances 
exchanged be the acceptances of the parties them" 
selves, or of [2] other persons.] 

[Nor 

also proved under Dunlops commission, and a dividend paid thereofl. 
The Peters' assignees having paid considerably more than the Peters' 
proportion upon the Bills, brought an action for money paid against 
the Dunlops ; the question was whether their bankruptcy was a bar. 
And after two arguments the Court was divided; Lawrence and 
Grose, Js. thought it was, because the assignees had no claim in re- 
spect of the Peters' acceptances, inasmuch as by the agreement ^y 
were to provide for them ; and the claim on the acceptances of the 
Dunlops was baried by the certificate, because at the time of the 
bankruptcy, they were debita solvenda in Rituro ; Rolfe r. Caslon: and 
the assignees had no better claim than if the Peters had been holders at 
the time of the bankruptcy. Ashhurst, J. thought it no bar, because 
the Peters were to be considered as sureties. Lord Kenyon thought the 
Peters could not be remitted to their original right as drawers, because 
the Bills had been already proved and a dividend paid under the Dun« 
lops' commission. 

[l] Vide Cowley v. Dunlop in the last note. 

[2] Buckler v. Buttevant, 3 East's Rep. 72. The Defendants gave 
the Plaintiff their Bills accepted by third persons, in exchange for the 
Plainti^s acceptances of Bills drawn by the Defendants on hinu Each 
Bill tallied in amount with that for which it was exchanged, xsxeptiDg 
that in one instance, two Bills were given in excliange for one of the 
aggregate amount of both ; and in another instance there was a diSkr* 
ence (between the Bills last e:^changed) of a few shillings which ¥rere 
paid at the time, in order (as it was expressed) " to finish the transac- 
tion." They also agreed in dates, excepting that in two instances 
Bills were made payable two days earlier than tliose for which they 
were respectiyely exchanged. And the Defendants' letters in which 
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f Nor is it [ 1 ] essential that the Bills exchanged 
diould agree precisely in amount, or in the 
tiines at which they respectively become due ; 
any difference, however, in these respects is evi- 
dence of the Bills not having been given in ex- 
dutnge for each other.] 

I^But the money payable upon such counter ac- 
ceptances will [2] not be a good petitioning cre- 
ditor's 

they enclosed their remittances, always spoke of ** valuing** on the 
PL imii T ** for the same amount :'* and the whole correspondence 
pcmitfid at nothing else than an exchange of paper. The Defendants 
became bankrupt ; when the commission was issued, the Plaintiff had 
pod the whole amount of his acceptances, to the holders ; excepting 
£49. and he proved the money so paid, under the conmussion. He 
a&ervaids paid the balance of ^49. and brought this action for money 
paid, to recover that sum. All the Bills received by the Plaintiff from 
die Defendants were dishonoured. A verdict was found for the Plain- 
ti^ solgect to the opinion of die Court. The Court held that this was 
m dbsoliite exchange of acceptances ; that each party's remedy against 
tbe other was upon the other's Bills only ; and that therefore this ac* 
tkxi, which was founded on an implied promise, and not on the Bills, 
coidd not be supported. Postea to the Defendant. Vide Toussaint v. 
Hartkmant, 2 Term Rep. 100. 

[l] Vide Buckler v. Buttevant, ante, p. 202. n. [2] 

[2] Sarratt and another v. Austin, C. B. M. T. 1811. In trover by 
Ae asagnees of a bankrupt against the sheriff for goods taken in exe- 
cution, the only question was as to the suihciency of the petitioning 
creditor's debt. He and the bankrupt had drawn two Bills on each 
other of precisely the same tenor and dates, and each had accepted the 
odier*8 Bills. Before any of the Bills became due, the bankrupt com*. 
mitted an act of bankruptcy, upon -which a commission was issued 
ibooded upon the acceptances so given by the bankrupt. None of the 
BiUs was due or paid when this action was brought. A verdict was 
hand for the Plaintiffs, with liberty to the Defendant to move to set it 
aside and enter a nonsuit. On rule nisi accordingly and cause shewn, 
three manuscript cases were cited to shew that where there are cross ac- 
ceptances neither party can prove under a commission of bankruptcy* 
until he has taken up his own acceptance. Mansfield, C. J. said, ** If 
cases had not been mentioned, I should have had no doubt that 
party might prove ; that the debt is barred by the certificate has 
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ilitor*s debt to support a commission ; unless it ap- 

j)ear that the petitioning creditor has taken up his 

own acceptances.] 

[And though such counter acceptances 'may be 

proved, yet the party who has given the bankrupt 

his own acceptances in exchange, will not be al^ 

lowed to [1] receive a dividend upon such proof, 

until he take up his own acceptances,] 

[So 

been decided ; why is it barred ? because it might have been proved 
lender the commission : it is strange to say then that it cannot be proved | 
cither the one or the other must be wrong," And after time taken to 
consider, his Lordship in delivering the opinion of the Court 8aid» this 
question depends on the constiuction of 7 Geo. I. c. 31. and 5 Geo. 
II. c. 30. taken together : the preamble of the former act only contem- 
plates tlie case of Bills and other securities being taken for goodj joH 
and has not the least mention of their being taken where a debt it not 
clearly due. The act does not apply to debts in their nature contingjent 
This debt, though not contingent on the face of the instrument* is thui 
far in its nature contingent that, until the party taking the bankrupt's ac- 
ceptance have paid his counter Bill, the Court of Chancery will restrun 
him from receiving any dividend : and it would be a singular construc- 
tion of the statutes that a man, who will not be entitled to receive a 
shilling out of tlie bankrupt's estate, unless he take up his own ac? 
ceptance, should be able to petition for a commission. And no case 
being cited to shev/ that he can, the Court upon principle think the debt 
not suflicient to support the commission. Rule absolute. 

The enacting part of 7 Geo. I. c. 31. § 1. only requires that the se^ 
curity be taken upon good and valuable consideration. And according 
to Rolfe V. Caslon, (ante) a counter acceptance is a good consideratioD 
to enable the holder of the bankrupt's acceptance to prove ; though 
from this case it appears that it is not so, to enable him to petition. 

[l] Whether the not having taken up the counter acceptance will 
prevent the proof of the bankrupt's acceptance, or whether it will only 
occasion a suspension of die dividend, is a point upon which there have 
been contradictory decisions : and the text writers have adopted difier<r 
cnt opinions. In Cooke, B. L. p. 162. it is considered as settled that 
the proof cannot be permitted until the counter Bill be taken up. Mr. 
Cooke cites ex paite Brown, 2sd of December, 1797. That was a 
petition to prove upon an indemnity bond forfeited before the biink<3 
ruptcy, but the surety, the petitioner had not paid his own bond at the 
time of the petition being heard, The Chancellor said, « The debt 
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[So where a banker from time to time advaiices 
money J and accepts and discounts Bills, for a cus* 
tomer, and in return, the latter remits Bills drawn 
by him" and accepted by others, and afterwards 
becomes bankrupt, the banker, though his own 
acceptances may not then be due, [1] may prove 
flie Bills so remitted, under a commission issued 
against the customer, J 

£But it seems that mere reciprocal accommoda- 
tions without any specific exchange of Bills or 
Notes, will [2] not create a debt on either side } 

each 

caanot be twice proved, there is no equity, but by taking up the ori- 
^tal bond." And he dismissed the petition. It must however be ob* 
aerred that here the payment of the money upon the original bond must 
have beeD the very condition upon which the bc^nd of indenmity was to 
be pfidd. This was the case of principal and surety, which that of 
cross acceptances has been decided not to be. In Cullen, p. 134, and 
m Moittagu, vol. I. p^ 139, it is said that the proof is allowed, but the 
dkidend withholden. And see the judgment of Mansfield, C. J. in 
Sarratt ▼. Austin, ante p« 203 note [2] to the same effect. See also 
tK parte Bloxham in the next note. 

[l] £x parte Bloxham, 8 Ves. 531. The bankrupt kept an account 
with the Bloxhams as his bankers ; in the course of which they ad- 
fanced money, and accepted and discounted Bills for him ; and he, 
£rom time to time, remitted Bills to them drawn by him and accepted 
by others $ these remittances were made previously to the bankruptcy, 
•(mebefore,and some after, the acceptances of the bankers. At the date of 
the coomiission the bankers were under acceptances and they held Bills 
ao remitted; neither the acceptances or Bills being then due. On petitioti 
the Chancellor, after referring to ex parte Maydwell, Cooke, B. L. 159, 
ia which Lord Thurlow held that the liabihty by the acceptance was 
a good consideration for a Promissory Note, ordered that the bankers 
tboold be permitted to prove the Bills upon which the bankrupt's name 
speared, to cover tlieir acceptances. 

[2] Ex parte Walker, 4 Ves. 373. Vaiious accommodation transact 
ticxis had for many years taken place between Caldwell and Co. and 
the Brownes. The former were the bankers of the latter. A commis^ 
tioa of bankruptcy issued against Caldwell and Co. in March, 179S) 
axi in the same month die Brownes became bankrupt. An account 
was then taken of the mutual debts and credks. That account con« 
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eacli party, in such case, becomes surety for the 
other, and until obliged to pay Bills or Notes ne- 
gotiated by the other, acquires no right to sue the 
other, or in the event of his bankruptcy, to prove 
under his commission,] 

listed, firstlvj of a cash account, which included good Bills as well as 
payments in cash ;.and secondly, a Bill account which related .exclu- 
sively to Bills which liad been passed by one house to the other, and 
which were all ultimately dishonoured. The result was that on the 
cash account, the Brownes were indebted to Caldwell and Co. in the 
sum of jrio,7l6.. and that on the Bill account Caldwell and Co. had 
received fiom the Brownes bad Bills to the amount of£ 305,1 49. 19j. lOrf. 
and the Brownes had received from Caldwell and Co. bad BiUs to the 
imiount of ;(;204,910. 5j. Of the bad Bills received from Caldwell and 
Co. the Brownes had negotiated Bills to the amount of ^196,589. 6j. 
4//. and of those received from the Brownes, Caldwell and Ca 
had negotiated Bills to the amount of ;f 126,855. llj, lod. having 
retained tlie residue (viz. ^178,294. 8j.) at the request (rf* the 
Brownes. All the Bills received by the Brownes were discountaUe^ 
and upon most of them tliey had received the full value. And 
Caldwell and Co. had no consideration for them but the bad Bills ic^ 
ceived from the Brownes. All the Bills (or nearly so) which the 
Biownes had negotinted were pix)ved against the estate of Caldwell and 
Co. and by far the greater pait against the estate of the Brownes also; 
but to a large amount viz. £80,000. the Brownes had deposited Bills ai 
a socuiity for tlie payment of a much smaller sum, so that the proof 
against them in respect of those Bills was only for the sum really doe, 
whereas against Caldwell and Co. the proof was for the whole som 
payable on the Bills : and the consequence of tliis and of the unequal 
negotiation of each other's Bills, was, that a much laijger sum was 
proved against Caldwell and Co. in respect of Bills negotiated by the 
Brownes, than against the latter in respect of Bills negotiated by the 
former. And Caldwell and Co. on petition, claimed the right to piwe 
the Bills which still remained in their hands in order to be re-imbuned 
the difference. But the Chancellor said, " Till Caldwell and Co. pay 
all the creditors of Browne, who are likewise creditors of theirs, 90/. 
in the pound, they would be, by proving, shaiing with the crediton 
of BrowTie, who are likewise creditors of theirs. If I allow this pe- 
tition I must do two things that are quite impossible. I must hold that 
the bankruptcy creates a debt which did not exist antecedently ; and I 
must hold that the same debt may be proved twice." The proof was 
confined to the balance on the cash account only. This abstract is 
taken not only from Mr. Vesey's but also Mr. Cooke's report of this 
case. Cooke, B. L. 162. See al«5o '^x p^'^tc Earle, 5 Ves. 83S. 

[And 
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[^And even after he has beea ao obliged to pay 
Bills or Notes negotiated by the other, his right 
of action, or of proof, does not arise on the other's 
ffills or Notes, but in respect of the money pai4 
to the use of the other.] 

f And if both become bankrupt, and the holders 
of the Bills or Notes negotiated by each, prove, 
and receive the dividends upon them, under 
both commissions, though the one party may have 
Q^otiated Bills or Notes to a greater amount^than 
the other, the assignees of neither will be permitted 
to f 1] prove or claim, under the commission of 
tilie other, any dividends which they may liave 
paid on the Bills or Noties negotiated by the otlier ; 
because it would be permitting the same debt (to 
the extent of such dividends) to be twice charged 
on the same estate.] 

[l] See ex parte Walker ante p. 205. n. [2]. The assignees of Cald- 
well and Co. were not permitted to prove, either on the Bills which 
nmaiDed in tbeir hands, because no consideration had been given for 
dtem ; or for money paid, because it had been paid after the firownes' 
banknqptcy, and because after full proof by the holders of the negotiat- 
ed Billsy there would have been a double proof as to part. The de- 
dooo would have been the same had the case arisen subsequently to the 
49 Geo. m. c. 121. That statute only applies, where the surety pays 
tbe :iHiQle debt, or a part in dischai^ge of the whole : it does not em- 
booe the case of a surety, or, (if a bankrupt) his assignees, paying 
part of the debt, after the creditor has proved and received dividends 
under the principal's commission ; such surety, or his assignees, can 
BO advantage from the creditor's proof; nor can he or they 
a distinct proof in respect of the part so paid, because the Cre- 
has already proved, and to the extent of such part there would be 
a double proof against the principal's estate. In ex parte Wal^ ^e 
Caklwells had clearly sustained an injury' ; but the decision only related 
totbe right of proof, and nothing was sa^d as to the dg^t of action^ 
which, it wooki seem, the assignees of each party had against the other, 
fiartfae dividends paid by them op the Bills which the otber ought to 
ioYe taken up: nor does the right of action, in such case, appear to 
ha¥e been afiected by the 49 Geo. III.c. 121. § 8. 

S [If 



( 208 ) 

[If a creditor receive Bills from his debtor, and 
negotiate them, and both become bankrupt, the 
creditor [1] will not be allowed to receive divi- 
dends upon his debt until he take up the Bills 
which he has so negotiated ; for otherwise tlie 
debtor's estate would be charged with both the 
debt and Bills.] 

[Though the drawee of a Bill may have no ef- 
fects of the drawer's in hand, yet if it be drawn 
on account of a person who has, and the drawee 
accept it on his account, he renders himself re- 
sponsible to the same extent as that person would 
have been had he been the drawee and acceptor ; 
and therefore if he refuse payment, and the drawer 
be obliged to take up the Bill, the latter [2] may 
prove it under a commission of bankruptcy issued 

against such acceptor.] 

If 

[l] Ex parte Metcalfe, 1 1 Ves. 404. Palmer had received from 
Williamson in cash and B'dls iC6424. 9j. 3ii. and Williamson had re- 
ceived from Palmer in cash ,f 5824. 19j. 7 J. Both became bankrupt. 
Palmer had negotiated the Bills : some of which to the amount of 
/^1098. were dishonoured by the drawee, and Palmer's assigDeei 
contended that the amount of these Bills should be deducted from 
the £6424. 9j. 3d, which would reduce the sum received by him to 
£5326. 9j. Sd, making a balance of £498. lOj. 4d, ii\ his favour, which 
balance they contended they were entitled to prove against WiUiamson'a 
estate. On petition to prevent such proof. Lord Eldon, C. ordered that 
the proof of the £498. lOj. Ad, should be allowed ; but that William- 
son's assignees should retain the dividends upon such proof in order to 
exonerate that estate from any demand which might be made in respect 
of the Bills, which should have been taken up by Pahner. - 

[2] £x parte Marshall and others, l Atk. isi. Watkin having 
dealings with Garway, and Garway with Hatton, it was agreed between 
the two latter, that Hatton should answer such Bills as Watkin shonkl 
draw on him on Garway's account. Watkin drew accordingly on 
Hatton for £4000. having effects in Garway's h^nds beyond that 
amount. Hatton accepted the BiU, though he had no effects either of 

Garway 
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If more than one of the persons liable on ac- 
count of the non-acceptance or non-payment of a 
ftll or Note become bankrupts, the holder may 
prove, under the separate commission of each, 
the fiill (a) amount of the money due to him upon 

the 

Garway or Watkin in hand ; he afterwards refused payment, and Wat- 
kin was obliged to pay the Bill, and proved it under a commission of 
bankmptcy issued against Hatton. Hatton's assignees petitioned to . 
ba¥e the debt expunged, but the Chancellor held that Watkin was 
rmirifd to proye, having had effects in Garway^s hands beyond the 
amount of the BilL Petition dismissed. 

Ex pane Matthews, 6 Ves. 285. Matthews being indebted to Gv- 
land and Co. directed Caldwell and Co. his bankers to give an order to 
BoitxMiy Foi))e8, and Gr^ory (on whom they drew) to accept a Bill to 
be diawn by Garland and Co. for the amount of their debt. The Bill 
drawn and accepted accordingly. Before it became due Caldwell 
Go. and Burton, Forbes, and Gr^ory became bankrupL Garland 
and Co. proved the Bill under the acceptor's commission ; but after- 
wards received the whole amount of the Bill from Matthews ; on which 
tfae'ixaof was expui^^ ; and on petition that it might be restored for 
Matthews' benefit, it spearing that Matthews had effects in die hands 
of Caldwell and Co. beyond the amount of the Bill, and that he had 
tfaem credit for that amount, the proof was ordered to be rein« 



(a) Ex parte Wildman, l Atk. 109. 2 Vez. lis. Wildman held 
BiOs drawn by Buckle and accepted by Vanhylik : Vanhylik ^ed and 
made a composition with his creditors, and Buckle became bankrupt. 
Wildman having received nothing under Vanhylik's composition, 
piored his whole debt under Buckle's commission, but before any 
was made he received 2i. ed, in the pound out of Vanhylik's 
: Buckle's assignees then contended that he ou^t to deduct the 
U* €m^ in tlie . pound out of his proof, and take a dividend upon the 
bobnoe only : But Lord Hardwicke held that as the whole sum was 
doe when he proved his debt, and the dividend and composition would 
sot amoont to 20j. in the pound upon his debt, he was eptitled to a di- 
vidend upon his whole debt ; and per Lord Hardwicke, *^ In cases of 
Bilk CM* Notes, where there is a drawer, and perhaps several indor^ers, 
Si^ipose two of these persons become bankrupts, the holder may prove 
his mfhoU debt under each commission, and is entitled to receive satisfac^ 
bonoot of bodi estates, according to the dividends to be made, until 
he has received satis^ction for his whole debt ; for he has a dod)le 
•ecurity, and it is neither law or equity to take it |rom him: but if be- 

P fore 
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tUe Bill or Note at the time he makes his proof, 
and receive dividends under each upon the suim 
proved, until he shall in the whole have received 
such amount. 

But after the (a) receipt, [or even the [ 1] de^ 
claration,] of* a dividend under one commission, he 
cannot prove under any of the rest more than 
the sum remaining due after deducting such divi- 
dend. 

[ If a Bill or Note be pledged with a person as 
a collateral security for the payment of a smaUer 

fore the bankruptcy of one he had received payment of part from the 
other, he could only have proved the residue under the latter bank. 
niptcy, as the form of proving his debt shews, because do mare wodd 
remain due to him/* To the same effect are the cases of oc paitP 
Royd and ex parte Bennett, cited 2 Vez. 114. 

And sec Cooke's Bankrupt Laws, 170. 

(a) Sec ex parte Wildraan, ante p. 209, note (a). 

Cooper V. Pepys, 1 Atk. 106. The holders of Notes drawn bf 
Reeves, and payable to Andree, accepted 6s. in the pound from As* 
dree; and Reeves having become bankrupt, the question was^ whetbef 
they might prove the whole debt under his commission ? and Lord 
Hardwicke held they could not, but that tlie 6s. in the pound most go 
in discharge of so much of the debt, and they could only prowc the re- 
maining 14j. The same point was ruled in ex parte Ryswickf i Pf 
Williams 89, ex parte L.efcb?re, S P. Williams 409. 

See Cooke's Bankrupt Laws, 1 70. 

[l] Ex parte Leers, 6 Ves. 644. Leers was holder of a BOI wUA 
had been drawn upon, and accepted by persons at Hamhro% indbraed 
by the payees to Pierre de Ruesnas at Hambro', and by him to 
It Was protested for non-payment. A commission under the great 
issued against tlie payees, and the acceptors and last indorser were also 
made bankrupts. Leers had the amount of die Bill claimed against die 
estates of each of tlie last fnention^d parties ; according to the due 
course at Hambro' ; and a dividend uas dcclarifd of each estate. He 
had not received any part of either of these dividends; and the qoestioa 
now was whether he might prove th* whole Bill against the estate of 
the pnyecs. Lord Eldon, after hearing tiiat the practice (the principle 
of wliich he doubted) was against such proof, ordered that thtsc din* 
dends should be deducted. 

SHIQ 
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/ 

sum ^o that for which it is drawn^ llie pawnee 
[[13 mxy prove the full amouot of the Bill w Note 
against all parties who are Uable to the fiill amount^ 
exoepting against him from whom he received it} 
10 ai^ he do not by that means receive more than 
the sum which it was pledged to secure.^ 

£ Nor will such proof be prevented by the cir? 
c&mstance of the Bill or Note having been drawn 
t^3 by ^'^y ^^ accommodation.] 

[But against the party from whom he received 
it, he can only prove the [3j actual debt.] 

[1} £x pane Kingy Cooke, B. L. 156. Davies gave has Dole Bar 
XSOOu to Turner and Toye, expressed to be for value received, but in 
E^tfinr their accommodation, and they being indebted to King in jCsoo* 
jndoTKd this Note to him, to enable him to raise that mm. Tomer 
and Toye, and Davies afterwards became banknqit : and on petitionf 
King was allowed to prove the whole amount against Davies's estate^ 
and 10 receive dividends not exceeding j^soo. 

Hutfey 



_ Hidd)Ced to Crossley in ^£1^7. iQs. gave him a Bill for ifSOO. 
which had been drawn on livesay and Co* by a partner in that house, 
poyalle to Hartley's order. The Bill was accepted, but afterwards 
dUKMKmred. livesay and Co. became banknqyts ; but bel<»e a com- 
nqsnoa issued. Hartley paid Crossley £10U lOu. in part of his debt. 
It appearing thai livesay and Co. had lent this Bill to Hartley, the 
coamnssioners reBised to allow Crossley to prove under livesay's com- 
misnoo more than the balance o££46» remaining due to him from Hart- 
ley. But on petition, the Chancellor ordered the proof to be admitted 
for the whole jC^^^* «^^ dividends to be received until the petitioner 
Aotaid be satisfied the £46. £x parte King was relied on. 

See also ex parte Bloxham, 6 Ves. 449. In which Lord Eldon, €• 
said ** I looked upon it as settled that you cannot hold the pqxr of the 
baokriipty and prove beyond your actual debt upon it ; but that you 
may have the p^per of third persons, those persons being indebted to 
your Aehbar in more, and you may |MX)ve to the whole amount : not 
eycrfding SOr. in the pound upon the original debt.*' 

U] vide ex parte King and ex parte Crossley, zapau See also Cooke^ 
B.L.5thed.p. 156. 

Xa] Vide ex parte Bloxham, supra, and Cooke, B. L. p. l SS. 

P2 Under 
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Under a commission of bankruptcy, the holder 
of a Bill or Note is not (a) entitled, [unless the 
bankrupt's estate should produce a [1] surplus,] 
to any interest or charges accrued or incurred 
after the commission issued, nor where the act of 
bankruptcy to which the commission relates is as- 
certained, (b) to any accrued or inciured after 
that act of bankruptcy. 

[Mutual debts and [2] credits between a bank* 

rupt 

(a) Anon, i Atk. 140. The question was whether the costs ai£ 
charges incui rt^d by protesting Bills after a commission of bankruptcy 
issued could be proved ; and Lord Hardwicke ordered that the costt 
of the protests arisen before the commission should be prOTed* but do 
part of the costs arisen afterwards. 

[As to rc^xchange see ex parte Hoffinan, Cooke, B. L. 173. and 
Francis v. Rucker, Ambl. 672. and as to the latter see S Bro.Cha* Cas^ 
599. It in observable that, in that case, the di-awer was (in eflect) al- 
lowed to prove re-exchange under the acceptor's commission. It has 
been held indeed that the acceptor is not liable for re-exchaog» ; Tide 
ante p. 160. Pothier (pi. 117) expressly says that he is ; in Uce man* 
{icr ns the drawer : and it seems reasonable that he should be liaUeto ' 
all parties, where he has effects ; and to all, excepting the drawer, 
where he has not,] 

[i] Vide ex paite Mills, 3 Ves. 295. and Butcher r. Churchill» 14 
Ves. 513. 

(If) Ex parte Moore, 2 Bro. Cha. Gas. 597. Pre^ous to the 5th of 
May, \isr>, Mrs. Tyler accepted several Bills drawn upott her by 
Moore, and on that day committed an act of bankruptcy, but no com* 
mission issued until the 9th of March, 1786 ; the Bills became due be- 
tween May,. 1785, and March, 1786, and Mrfc. Tyler not paying 
them, Moore did ; he also paid jCS98. for daOages and chai|^ and 
the interest amounted to £46. lOj.; the commissioners anowed Moore 
to prove the sums for which the Bills were drawn, but would hot let 
him prove the interest, or the sum paid for damages and chax]g)e89 upon 
which he petition .d the Chancellor, but the Chancellor held that as the 
time when the act of bankruptcy was committed was ascertained^ he 
could not carry the damages beyond that time; and.the pettuon was 
disallowed. 

b] Ex parte Prescott, i Atk. 230. The petitioner was a creditor for 

iCiio. 
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Tupt and any other perison [l] may be set off 
against each other under a commission of bank- 
ruptcy, provided they accrued or were given be- 

'£110. and at the same time debtor to the bankrupt on a bond for ;f 340. 
with, interest. The ihterest was payable annually, but the principal 
was not payable until March, 1756> this petition being in August, 
1753. The petitioner prayed that he might be allowed to set-ofF the 
£lia against the principal and interest on the bond : it was objected 
that the bond not being yet due, these were not mutual debts. But 
Lord Hardwicke, C. held that the case came within the expression of 
^ mutual credit," in 5 Geo. H. c. 30, § 28, and that that act was to 
be construed with reference to 7 Geo. I, c. SI9 permitting certain debta 
to be proved before they became due. He therefore allowed the set-ofT. 

Atkinson v. Elliott, 7 Term Rep. 378. In May, 17969 Hodges 
bou^t a parcel of goods from the Defendants for £430. and in Sep* ' 
tember following another parcel for jC^SO. ; each at six months credit : 
on each occasion he gave his acceptance for the price. The first Bill 
became due on the 6th of Nov. 17969 and the other on the 9th of 
Bflarch, 1797. On the 9th of Nov. 1796, in order to take up the first 
Wl^ he gave them a Bill for iCloo. and the next day indorsed to thera 
another for ^500. taking from them a written engagement to pay over 
to him the surplus viz. £ 1 70. when those Bills should be paid. Those 
l^iUs, viz. for jf 100. and ;^500. became due and were paid on the lith 
of Dec. 1796. On the 13th of Dec. 1796, Hodges becanae bankrupt, 
and the Plaintiffs his asdgnees immediately claimed the i^l70. The 
Defendants however contended that they were entided to retain the 
£17(K in part satisfaction of Hodges' acceptance for ^230. though not 
then doe: and therefore refused to pay the iC^^O. On which the 
Plaiotifis in Feb. 1797» brought this action for money had and re- 
ceived. But on a case reserved the Court held that this case was clearly 
vitfain the authority of ex parte Prescott which Lord Kenyon said was 
properly decided. And therefore postea to the Defendants. 

[1] By 5 Geo. H. c. so. { 28. it is enacted, ** That where it shall 
appear to the commissioners, or the major part of them, that there 
hath been mutual credit given by the bankrupt and any other person, or 
mntnal debts between the bankrupt and any other person, at any time 
befixe sach person became bankrupt, the said commissioners, or the 
vaior pan of them, or the assignees of such bankrupt's estate, shall 
state the account between them, and one debt may be set against 
another ; and what shall appear to be due on either side on the bsdance 
of such account, and on setting such debts against one another, and no 
piore, shall be claimed or paid on either side respectively." See Tam* 
pfin V. Diggins, 2 Campb. N. P. C. 312, 

fore 
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fore any act of bankruptcy has been committed bf 
such bankrapt.] 

[So also they may be set off; [1] notwithstand- 
ing any prior act of bankruptcy committed by such 
bankrupt before the credit was given to, or debt 
contracted by such bankrupt, provided the credit 
were given to the bankrupt two calendar months 
before the date and suing forth of his commissioni 
and the party claiming the benefit of such setoff 
had not at the time of giving the credit notice of 
such prior act of bankruptcy, or that the bank- 
rupt was insolvent, or had stopped payment : but 
not otherwise,] 

[And therefore the amount of a Bill or Note 
cannot be the subject of set-oft' under a commission 
of banki'uptcy if either the bankrupt or the person 
claiming the benefit of such set-off^became party to, 

[l] By 46 Geo. III. c. 1S5. § 3. it is enacted, **That in all cases in 
vhich, under commissions of bankrupt hereafter to be issued, it shall 
appear that there has been mutual credit given by the bankrupt and any 
other person, or mutual debts between the bankrupt and any oth^r per- 
son, one debt or deman 1 may be set off against another, notwithstand- 
ing any prior act of bankruptcy committed by such bankrupt before 
the credit was given to^ or the debt was contracted by such bankropt^ 
in like manner as if no such prior act of bankruptcy had been com- 
mitted, provided such credit was given to the bankrupt two calendar 
months before the date and suing forth of such commission, and pro- 
vided the person claiming the benefit of such set-off had not at the 
time of giving such credit any notice of any prior act of bankruptcy by 
such bankrupt committed, or that he was insolvent or had stopped pay- 
ment: provided always, that the issuing of a commission of bankrupt 
against such bankrupt, although such commission shall afterwards be 
superseded, shall be deemed notice of a prior act of bankruptcy for the 
puiposcs of this act, if it shall appear that an act of bankruptcy had 
been actually committed at the time of issuing such commission. Vide 
49 Cco.IU. c. 121, J 1. 

or 
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«r hcidear of lie Bill or Note, after sudi act, and 
within such two months, or after sudi notice.] 

[Unless perhaps where the credit upon the BiU 
fit: Note forms part of a credit previously created, 
as where goods are sold upon a credit with liberty, 
afl«r a certain time, to draw a Bill or demand a 
Note for the price payable at the expiration of such 
credit] 

[If an indorser of a Bill take it up after the 
bankruptcy of the acceptor, and within two calen- 
dar months before the date of his commission, he 
[1] cannot set off any debt due from him to the 
bankrupt, against the amount of such Bill.] 

[A Bill or Note may however be the subject of 
set-off, though it do not |^2] become due until 
after an act of bankruptcy committed.] 

[l] Ex parte Hale, 3 Yes. 304. The acceptor of a Bill for £200. be- 
came bankrupt, and Hale, who had indorsed it before the bankruptcy, 
was obliged after the bankruptcy to take it up, and being indebted to 
die bankrupt in >C90. he petitioned that he might be allowed to set it 
off*. But the Chancellor said the petitioner must pay the jC90. and then 
prore the £200. There was a debt created upon the estate and due at 
the time of the bankruptcy, but that was not due to the petitioner, la 
that respect therefore the set-off fails. The petition was dismissed sq 
&r as it sought to set oW the £93. 

[s] £x parte Wagstaff, 13 Yes. 65. A conmiission of banknqitcy 
issued a^inst the Kershaws on the 29th of June, 1804. At that time 
Wagstaff was a creditor fQr£2277. and he had accepted a Bill drawn 
OD bim by the bankrupts for £399. which became due, and was paid 
by Wagstaff*, on the 5th of July, 1804. He was at the same time 
debtor to the bankrupt in £363, die greatest part of which was .for 
goods sold on a credit which did not expire until the ist of May, 
1805 ; the residue was for money had and received. He claimed to be 
allowed to prove his debt of £2277. contending that hfc had a li^t to 
set off the £363. against the £399. on the acceptance, though not due 
until after the bankruptcy. The commissioners however refused to 
allow the set-off. But Lord Erskine, C. on petition ordered the set-off 
to be allowed, and said that this was mutual credit to all intents and 
puiposes. See ex parte Prescott and Atkinson r. Elliott) aatep.2i2|n. [2], 

[If 
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[If a Note be made payable to several partners 
and be indorsed by them to one of the partners, 
and he, as indorsee, sue the maker, the latter [1] 
may set off any demand which he may have 
against the partnership.] 

[1] Puller and others v. Roe, Peake, N. P. C, 197. 
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CAP. VI. 

Q^ Oie Evidence necessary to entitle tlie Phintiffto 
recover upon a Bill or Note^ and the Defence 
which may be set up against him* 

To recover in respect of a Bill or Note upon a 
count for money lent, money paid, or money had 
and received, the Plaintiff must prove such of 
those facts which are not admitted, as he ought 
to state upon a special count ; and upon a special 
count, he must prove such of the facts which are 
Qot admitted as appear upon the face of that count 
aecessary. 

An acceptance admits the [1] ability of the 
Drawer to make the Bill, and, if made afler sight 
[>f the Bill, his {a) signature ; an indorsement ad- 
mits 

[l] Taylor y. Croker, 4 £^. N. P. C. 187. Tn an action against the 
Kxepcor of a Bill, drawn by Eversfield and Jones on tiie Defendant, 
n their own &your, and indorsed by them to one S. and by him to 
he ^aintifF; it appeared that both the drawers were infants at the time 
€ drawing the fiill. But Lord Ellenboron^ held that thoagh that 
nig^ have been a good defence had the action been brou^it against 
be drawers themselves, it was no defence in the present action, 
Terdict for the Plaintiff. 

Forthoose v. Parker and others, 1 Campb. N. P. C. 82. This was 
n action by the payee against the drawers of a Bill. The Bill par- 
orted to have been drawn by Wood as agent of the Defendants, tqx>n 
r<^ Parker one of the defendants. There was no proof of Wood's 
u th or ity ; bat it was proved that the Bill had been accqpted by the 
gent of John Parker the drawee : and Lord Ellenborough held that 
he Bill having been accented by order of one of the Defendants, this 
ras sufficient evidence of its having been regularly drawn. 

{a) Wilkinson v. Lutwidge, Str. 648. In an action against the ac- 
ceptor 
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mits the abiUty and (a) signature of every antece^ 

dent party. 

But an acceptance, though made after sight of 

an indorsement, does not admit the ability or (i) 

signature of the indorser. 

In 

ccptor of a Bill, Raymond, C. J. allowed the PUintiff'to read die Bill 
without provin;^; the drawer's hand, because he thought the acceptance 
a sufficient acknowledgement on the part of the Defendant, but he aid 
it would not be conclusive ; and if the Defendant could shew the con- 
trary, the reading the Bill should not preclude him. See CSoopaf. 
Le Blanc post 223, note (u). 

Jenys v. Fawler, Str. 946. In an action against the acceptor of I 
Bill, Raymond, C. J. held it was not necessary for the Plaittttffto proie 
the Drawer's hand, and on the Defendant's offering to call witnesseito | 
$wear they believed it was not tlie Drawer's handj the Cluef Jtubce I 
would not admit tHb evidence, and he inclined strongly that actsfll 
proof of forgery would not excuse the Defendant. 

Pricey. Neale, Burr. 1S54, Blackst. 390. Two forged Billi were 
drawn upon the Pbintiff, which he accepted and paid ; on disoowiag 
the forgery he brought tliis action for money had and recetved to re- 
cover back the money, but on a case reserved, the Court held it would 
cot lie ; and Lord Mansfield said, *' It was incumbent on him Id Jhic 
been satisHed before he accepted or paid them, that the Bills verethe 
drawer's hand; " and in Smith v. Chester, i Term Rep, 655, BaUer» 
J. says, *' When a Bill is presented for acceptance, the acceptor loob 
to the hand writing of the Drawer, which he is afterwards piecbided 
j&om disputing, and it is on that accoimt that he is liable^ even thom^ 
the Bill is forged." 

(^i) Lambert v. Pack, Salk. 127. Lord Raym. 443. 18 Mod. 944^ , 
Holt. U7. In an action against the indorser of a Bill, Holt, C*J» ! 
ruled that it was not necessary to prove the drawer's han^ fox thoQ^ 
the Bill was forged, the indorser would be liable. 

Williams v. Scagrove, 2 Barnard. B. R. 82. A rule was made db< 
solute for delivering up a Note to an indorsee, though it was proved to 
have been forged, upon the ground that he might notwithstaoding hoog 
actions upon it against the indorsers. See also Str. 442. 

[Critchlow v. Parry, 2 Campb. N. P. C. 182. Indorsee against tbe 
indorser of a Bill. The Plaintiff was the immediate indorsee of the 
Defendant. The declaration stated several prior indorsemflots, and 
the question was whether it were necessary to prove them, toid 
Ellenborough held the proof unnecessary, and the PlainttS* hatf a 
verdict.] 

{b) Smith V. Chester, 1 Term Rep. eSA. In an action by the in-* 
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111 an actum therefore against the acceptor of a 
KH or maker of a Note, the Plaintiff must prove 
Ihe Defendant's signature, and the necessary in- 
dofsements ; and in the former case, if the ac- 
oeptance was made without sight of the Bill, the 
■gnature of the drawer ; in an action against ihe 
drawer of a Bill, or the indorser of a Bill or Note, 
he wxmt prove the Defendant's signature, the ne- 
oeasary indorsements (]1] between him and the 
Flaintifi^ the presentment, the non-acceptance 
or iion-pa3rment, and the notice for not giving 
it. 

[All the indorsements indeed, which are stated in 

donee of a BiU against the acceptor, die Plaintiff' w^^^- T>onsaited be- 
cause be could not pro^e the hand writing of the first indorser, tfaoo^ 
die indoroeiiient was on the Bill at the time of the acceptance. A 
mo uon was made to set aside the nonsait on the ground that as the 
mdonement was on the Bill when it v. as accepted, the acceptance ad- 
mitDed h, but the Court thought it did not, because the acceptor only 
looks to the hand-writing of the Drawer, and that he is afterwards 
piedoded from disputing. Rule discharged. 

Canrick v. Vickery, DougL 630 — 653. N. 134. ante p. 55, note (By 
AniO payable to the order of &ther and son, who were not partners, 
was indorsed by the son only, after which it was presented, and the 
drawee wrote upon it a direction to his banker to pay it. In an action 
^aififit the drawee the question was. Whether the indorsement by the 
SOD alone was sufficient ? and Willes, J. inclined to think the-order to 
the banker was a recognition of the indorsement. But Ashhurst, and 
BaDer, Js, thou^t not. However in Hankey ▼. Wilson, Say. 223. in 
an acti<Mi by the indorsee of a Bill against the acceptor, there was no 
actual proof of the hand writing of one of the indorsers, but it appean. 
ing that the indorsement was upon the Bill when the Defendant ac« 
cepted it, and that he promised to pay it ; Ryder, C. J. left the case to 
the jury, who found for the Plaintiff, and upon a rule to shew cause 
why there should not be a new trial, the Court thou^t it a question 
for the jury. Whether the acceptance and promise did not amount to 
an admission that the name of every indorser was authentic ? and le^ 
fosed the rule. 

[l] Vide Critchlow v. Parry, ante p. 218, note {a). 

the 
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the declaration, though some may have been 
stated unnecessarily, must be proved, in an action 
against the [ 1 ] drawer or acceptor of a Bill, or 
the maker of a Note ; but against an [2] indorser^ 
the Defendant's indorsement, and such indorse- 
ments only as are stated to have been made subse- 
quently to his, need be proved.] 

[And the offer, after a Bill or Note has become 
due, to give the holder another Bill in lieu of it, 
is an [3] admission of the holder's title, so as to 
supersede the necessity of proving the indoiSQ- 
ments stated.] 

In the case of a foreign Bill, if the Plaintiff 
is bound to prove notice, he must ^Iso prove a 
protest. 

[From [4] part payment of a Bill or Note, after 

[i] Waynam v. Bend, 1 Campb. N. P. C. 175. In an action) aganut 
the maker of a Promissory Note payable to T. L. or bearer, the de- 
claration averred an indorsement by T. L. and Lord Ellenboroug^ hdd 
that the Plaintiff, having stated such indorsement, though unnecessaiily, 
was bound to prove it. — See also Smith v. Chester, ante p»Sl9| note {S)t 
and Bosanquet v. Anderson, 6 Esp. N. P. C. 43. 

[2] See Critclilow v. Parry, ante p. 218, note {a), 

[3] Bosanquet v. Anderson, 6 Esp. N. P. C. 43. Indorsee of a BiU, 
against the acceptor. The Bill was drawn in favour of the drawer, who 
had indorsed it ; and his indorsement and several others were stated 
in the declaration. The Plaintiff proved the first indorsement, and 
that when the Bill became due, the Defendant being unable to take it 
up, came to the Plaintiff and offered another in lieu of it. Lord El- 
lenborough held that this was an admission of the Plaintiff's title, and 
dispensed with the proof of the several indorsements. 

[4] Horford v. Wilson, i Taunt. 12. In an action by the indorsee 
against the drawer of a Bill, which had been dishonoured by the ac* 
ceptor, it appeared that the Defendant had paid part of the money 
due upon the Bill, without making any objection for want of notice 
of the dishonour; and the Court held, upon a motion for a new tzial, 
that from tJiis the jury were waj-ranted in presuming that due notice 
had been given. 

it 
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it has beeome aue^ \dthoat any objection being 
made for wai^ of notice, or a [1] promise to pay, 
the jury may presume that it has been properly 
presented, that notice has been duly given, and 
that a protest (where necessary) has been made.] 
[Aadi such presumption may be made [2] 

though 

[l] Lundie v. Robertson, 7 East's Rep. 231. Indorsee against an in- 
doner of a Bill. No evidence was given of presentment or notice^ 
but it was proved that on being called upon by the PiaintifF's clerk 
tome months after the Bill was due, the Defendant said, <* he had 
not the cash by him, but if the clerk would call in a day or twoy 
and bring the account (meaning of the expences) he would pay it :" 
the Bill was shewn him at the time : On a second application he 
ofeed a Bill on London for the debt and expences, which was le^ 
^•ed : he then said that << he had not had regular notice, bat as the 
debt was justly due he would pay it." Chambre, J. thought this suf- 
ficient ; and verdict for the Plaintiff. On a rule nisi for a new trial and 
cause shewn. Lord Ellenborough said the case admits of no doubt ; it 
was to be presumed prima iacie from, the promise to pay that the Bill 
bad been presented in time, and that due notice had been given ; that 
BO objection could be made to payment, and that every thing had been 
figjitly done ; this superseded the necessity of the ordinary proof: the 
other conversation does not vary the case, for though the Defendant 
said h^ had not had notice he waived that objection. Rule dischaiged. 

See Gibbon v. Coggon, 2 Campb. N. P. C. 188. where from the 
drawer's promising to pay a Bill, Lord Ellenborough directed the jury 
to piesume that it had been duly protested. See also Taylor v. Jones, 
S Campb. N. P. C. 1 05. 

[S] Potter V. Rayu'ortii, 18 East's Rep. 417. Indorsee of a Note 
against the payee and indorser. It appeared that the Note, (which had 
been n^otiated in the country,) had been indorsed by the Defendant 
to Fulford, by him to the Plaintiff, by the Plaintiff to Kirton, and by 
him to others, before it became due. A fortrJght after it had become 
dae, Kirton, who had taken it up,^ called on the Defendant, who until 
tbeD had received no notice of its dishonour : the Defendant then pro* 
mised Kirton to pay him the next day; having failed in this, Kirton re- 
torted to the Plaintiff who paid the amount, and the defence now being 
cbe wantof notice, the question was whether the Plaintiff could avail him- 
self of this promise so made, to Kirton. Graham, B. directed a verdict 
for the Plaindfl, and on motion to set it aside, the Court (Gl^ox and Le 

Blase, 
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though the proxnise irare ndt made to the FJaititHf 
or in his presence, but to a subsequent indbraee 
who then held the Bill or Note.] 

After a transfer by delivery by a person not eOf, 
titled to niake such transfer, ai^ subsequent holder 
must (a) prove tliat cither he or some intermediate 
person between him and the person who so trans- 
ferred it took tlie Bill or Note bona fide, and gaye 
a valuable consideration for it. 

It is laid down in (6) some cases, that in all 
action against the indorser of a Bill, the Flaintiff 
must prove an application to the drawer for My- 
ipent ; but that he nped (c) not is qow very nilly 
settled. ^ A con^ 

Blanc, Js. absents) held that this promise was ari acknovle^gmneiit bf 
the Defendant, either of notice, or that witliout nobce he vf9M the piO|ier 
person to pay the Note, and refused a rule. 

(a) vide Anon. Miller v. Race, Grant v. Vaugkan, ante p« 51. nott^ 
(c). Peacock t. Rhpdes, ante, p« 48. note (a). 

[Solomons v. The Bank of Enghmd, is East's Rep. 1S5; n* Trom 
for a bank note for £500. It appeared that the note had been ftuui^ 
lently obtained by means of a forged draught, and therefore when pret 
sentcd for payment, it was stopped by the Bapk, who infonned tbe 
Plaintiff of the circumstances. The Plaintiff had received it from Ui 
correspondents at Middleburgh, and by desire of the Bank> wrofeettf 
them to learn how tliey came by it. In answer they wrote that die| 
iiad received it in payment for goods, from a stranger. The ngte ifU 
three years old, and was stated by the Plaintiff to have been taken hff 
him in reduction of a balance due to him from his correspondents i faitt 
how this was did not appear. Bank notes of this value were not nsually 
current at Middleburgh. Lord Kenyon said that, as it did not appetr 
that the Plaintiff had given a valuable consideration for the note bdbre. 
notice, he should consider him as agent to his correspondents, and he 
thought; that they had not satisfactorily accounted for their possenion 
of the note. The Plaintiff consented to a nonsuit; and on a rule mn 
to set it aside, and cause shewn, the Court refused to interfere. See 
Lowndes V.Anderson, is East's Rep. ISO.] 

(A) Vide Burr. 671. 

(c) This was decided after two arguraentfi in the ca^ of a Forrigo 

4 BiH 
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A confession of his signature is sufficient evi- 
fence (a) against the party making it, but (V) 
not against any other party ; and it is (e) 90&' 
cient, though made pending a treaty for a cam*« 
promise. 

fii an action against the drawer of a lost KlI, 
Holt, C. J. (cQ held proof that the Defendant 
owned he had made the Bill sufficient. 



tSSiia Bromley y. Fra^der, Str. 441, 2nd in die case dther of a foreign 
oc inland Bill, but which does not appear, in Lawrence t. Jac^b, Str. 
515, and in the case of an inland Bill, Heylin y. Adamson, Burr. 669. 

(if) Qooper y. Le Blanc, Str. 1051. The PlaindfF on di8coundi% a» 
Note, sent to the Defendant to know whether an indorsement upon it 
was his, and the Defendant said it was, and the Note would be paid 
iriien due ; he would notwithstanding haye giyen evidence by similttode 
of haods that the indorsement was a forgery ; but Lord Hardwicke 
would not allow it; he seemed inclined however to admit proof erf" 
actual foi^py, but the Defendant could not adduce it, and the Plaintiff' 
had a verdict. See Wilkinson v. Lutwidge, ante 217, note (/z). 
• QLeach v. Buchanan, 4 Esp. N. P. C. 226. The Plaintiff before he 
took a Bill, sent a person with it to the Defendant to enquire whether 
tile acceptance upon it were his hand writing ; the Defendant said that 
it was, and that it would be duly paid. He now offered evidence of 
the actual forgery of the acceptance ; but Lord Ellenborough held that 
tfiat proof would not discharge the Defendant ; that after having so 
accredited die Bill and (induced a person to take it, he was bound to 
pay it. Verdictfor the Plaintiff.] 

Qi) Hemmings v. Robinson, Barnes 3d ed. 436. In an action by the in- 
dorsee of a Note against the maker, it ^'as reserved as a point whether 
the acknowledgment of an indorser was sufficient evidence to prove 
his indorsement ; and the Court held not. See Gray v. Palmer, p. 224. 
note (r). 

(f) Waldridge v. Kennison, Espinasse 143. In an action againtt 
two as acceptors of a Bill, the only evidence of the signature by one 
was an admission he made pending a treaty for settling the caose ; 
it was objected diat this admission ought not to be received in 
evidence, because it was made under the faith of a compromise ; bol 
I^ord Kenyon held that the admission of a hand-writing mi^t be re- 
ceived in evidence, though it was made under faith of a comproause^ 
aiid he admitted it accordingly. 

{dl This was the case oi Hart r. King, IS Mod. S09. 

So 
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So in an action against an indorser, proof that 
the Defendant admitted to have received a Bill 
corresponding with that upon which the action 
was brought, that after issue joined he had de* 
diared that he came to town to hasten the trial of 
a cause brought against him on an indorsement 
he had made upon a Bill, and that he carried the 
cause down by proviso, was (a) held sufficient. 

But in an action by the indorsee of a Bill against 
the drawer, proof that one of the indorsers had 
confessed his signature (&) is insufficient, and in 
an action against several drawers, indorsers or ao 
ceptors, an admission upon the pleadings by one 
of his signature will (c) not exempt the Plaintiff 
from proving it against the others, if they contest it 

[Though a person, sued as acceptor of a Bill, 

{a) Dale v. Lubbock, 1 Barnard. B. R. 199. In an action agaimt 
an indorser the evidence was, that he had written a letter statuig that 
he had received a Bill from A. upon B. bearing date such a day, and 
payable to him or order six months after date (in all which circum- 
stances the Bill stated in the letter corresponded with the Bill dedaied 
upon) but not mentioning the sum ; that he had said he came up to 
town to hasten on the tiial of an action brought against him on ^ in- 
dorsement he had made upon a Bill, and that in fact he carried down 
the cause by proviso, and Raymond, C. J. held this sufficient efi^ 
dence to prove that the Defendant indorsed the Bill stated; and die 
jury found for the Plaintiff. 

(^) Hemmings v. Robinson, p. 223. note (A). 

{c) Gray v. Palmer, Espinasse 125. Action against James Fdnffr 
John Palmer and Hodgson, as makers of a Note i Hodgson- pleaded t 
judgment recovered, and each of the Palmers non-assumpait; upoa 
the trial on the non-assumpsits the Plaintiff* proved the subscription by 
each of the Palmers, and there rested . his case. The Palnvsrs coik 
tended that he ought to prove Hodgson's subscription alsOy but the 
Plaintiff insisted that that was admitted by the plea of nul^tiel iec(Mfd} 
Lord Kenyon, however, held that it was only admitted as againit 
Hodgson, not against the Palmers, and tlut the Plaintiff* conld not re- 
cover against them without proving it. 

prove 
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prove that the acceptance was forged^ yet if it ap- 
pear that he and the partj who committed the 
forgery, had been connected in business, and that 
the Defendant had paid other Bills drawn by such 
party and accepted similarly to that on which the 
action is brought, it will be sufficient to shew that 
Jie f 1] adopted the acceptance^ and rendered him- 
self liable to pay the Bill.] 

The signature of a partner or servant, importing 
to have been made on the partnership or master's 
account, is to be considered as the signature of 
the (fl) partnership or master* 

f This authority however of one partner tD bind 
the partnership, is only an implied authority, and 
such implication may be rebutted by proof of ex- 
press [2] notice from the others that they would 

not be bound by his signature,] 

On 

[l] Barber v. Gingell, 3 Esp. N.P. C. 60. In an action against the De- 
fendant as acceptor of a Bill, he proved that the acceptance was forged 
by Taylor the drawer ; in answer to which it was proved that the De- 
^ndtot had been connected in business with Taylor, abd that he had 
pdd several Bills drawn as the present by Taylor, and to wluch Taylor 
fas it was Supposed) had written the acceptances in the Defendant's 
name. And Lord Kenyon held that this was an answer to the case of 
forgery set op by the Defendant ; for thoo^ he might not have ac- 
cepted the Bill, he had adopted the acceptance, and thereby made him* 
lelf liable to pay the Bill. Verdict for the Plaidtiff. 
- Sec Gibson v. Hunter, 2 H- Bl. 288. 

(a) Vide Pinkney v. Hall, Lord Raym. 175. Smith v. Jarves, Lord 
Raym. 148*4. Carvick v. Vickery, Dougl. 630. n. 134. 

[2] Lord Galway v. Mathew and Smithson, 10 East's Rep. 264. 
The Defendants and Whitehouse (since deceased) were in paxtaaMp 
m brewers. Mathew applied to the Plaintiff to lend his acceptance 
tor £200. to enable him to pay excise duties doe from the house, and 
promised in return to give the Note of the firm payable four days 
before the acceptance. The Plaintiff gave his acceptance and Mathew 
Amw the Note and signed it for himself and partners. He then got 

Q ;hc 
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On a signalure by a servant, the servant^s au* 
thority must be proved. 

An authority by parol is (a) sufficient. 

Subsequent assent is (h) evidence of precedent 
authority. 

Usual employ is evidence (c) of a general autho- 
rity ; and a general authority is supposed to con- 
tinue until its determination is notorious. 

Therefore after the discharge of a servant usually 
employed, a (^ man will be bound by his signature 
until his discharge is generally known. 

Where notice is to be sent by the post, proof 
of putting it into the post is (e) sufficient. 

Production of the instrument is (/) sufficient 
evidence of a protest. 

On a judgment by default in an action upon a 

Bill or Note, no (g*) evidence need be given. 

The 

the acceptance discounted, and applied £^80. in payment of -fMurtder- 
ship debts, reserving the rest to himself. The Plaintiff (after White- 
house's death) was obliged to take up his acceptance, aad now mud 
the Defendants on the Note. Mathew suffered judgment by defimlt. 
But Smithson proved that the Plaintiff before he took the Note hid 
received notice of an advertisement by him warning persons not totnlt 
Mathew on his account, and that he would no longer be liaUe Ar 
drafts drawn by the other partners on the partnership account. And 
Lord Ellenborough held that the Plaintiff having taken the Note after 
Such warning could not recover, and therefore nonsuited him ; and oa 
motion to set aside the nonsuit the Court held it rjght,and refiuedanile* 

(a) 12 Mod. 5C4. (b) Comb. 450. 

(r) 12 Mod. 34G. Malynes, B. s. c. 5L §. 6. p. 2$4. 10 Mod. ilO. 

U) Vide Beawes. J. 231. p. 445. Molloy. B. 2. c. 10. }• «7. 

{e) Saunderson v. Judge, ante p. 96. note (a). 

(/) Anon. 12 Mod. 345. To prove a protest the Plaintiff produced 
an instrument attested by a Notary Public, and though it was inriated 
that he should prove this instrument, or at least give some account bov 
he came by it. Holt, C. J. ruled that it was not necessary. 

(g) Beyis v. Lindsell, Str. U49. On execuung a writ of uM^airy k 
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The court (a) will therefore upon such judg- 
ment, even in assumpsit, if the Bill or Note is for 
the payment of British money, refer it to an office^ 
to ascertain the sum due for principal, interest and 
costs, and give the Haintiff final judgment without 
a writ of inquiry. 

But the (b) coiut will not refer it, if the Bill or 

Note is for the payment of foreign money. 

[Nor 

an action on a Note, the Plaintiff did not produce the subscribing wit- 
iiessy but offered other evidence that it was the Defendant's hand, and 
the Court held that sufficient, ** For the Note being set out in the de- 
claration is admitted, and the only use of producing it is to see whe- 
ther any payment is indorsed upon it." 

Mills ▼• Lyne. B. R. H. 26 G. HI. On a writ of injury in an action 
xxpaa a Note, the sheriff directed the jury to give nominal damages only, 
becanse the Plaintiff could not prove the Note. Lawrence insisted that 
tl|e Plaintiff was bound to produce the Note (because a receipt of part 
might have been indorsed thereon) and to prove the Defendant's sig- 
nature ; bat per BuUer, J. ** If you had paid part you mi^t haveplead- 
cd it, but you have let judgment go for the whole ;" and the Court set 
aade the inquisition. 

Green v. Heame, s Term Rep. soi. Upon a rule nisi to set aside an 
inquisition against the acceptor of a Bill of Exchange, it was urged 
that the Bill though produced before the jury was inoit proved^ but the 
Court held that by sufering the judgment the Defendant admitted the 
acceptance of the Bill, and that he was liable to its amount^and BuUer, J. 
said« ^the only reason of producing the Bill it to see whether any 
piurtof itispaid." 

{a) Shepherd v. Charter, 4 Term Rep. 975. The Defendant having 
sa£fered judgment by default in an action on a Bill, the Pldntiff ob- 
t^ed a rule to shew cause why it should not be referred to the master 
to compute what was due for principal and interest. The rule was op- 
posed upon the general ground that a reference in such cases was im- 
proper, but the Court thought otherwise, and Grose, J. observed that 
the judges in the Common Pleas gave the case before diem great con- 
sideration before they referred the question to one of the Prothonotanes, 
and the rule was made absolute. The same had previously been done 
in Rashleigh v. Salmon, i H. Bl. 252. Andrefws r. Blake, l H. Bl. 5S9. 
Longman v. Fenn, 1 H,B1. 541. and it is now every day's practice in 
the King's Bench and Common Pleas; but not in the Exchequer, Vide 
Chilton V. Harborn, 1 Anstr. 249. 

{b) MauDsell V. Lord Massareene, 5 Term Rep. 87, The Court dis- 
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[Nor will they refer it, to ascertain the amount 
of [1] charges and expences; or to compute [2] 
re-exchange upon a foreign BilL] 

[And though the action be in fact brought to 
recover the money due upon a Bill or Note, yet 
the court will not refer it to the officer, [3] un- 
less the Bill or Note be stated in the declaration,] 

[Nor will the court make such reference, in an 
action of debt brought on a [4] judgment recover- 
ed on a Bill or Note.] 

[Where one count in the declaration is on a Bill 

charged a rule nisi for referring it to the master to compute priocipal^ 
interest and costs upon a Bill of Exchange, because the Bill wai for 
the payment of if 2oo. Irish money. [See also Napier v. Schneider 
infra.] 

[i] Goldsmid v. Taite, 2 Bos* and Pull. 55^ On a Fole to shew 
cause why a Bill of Exchange should not be referred to the Protho* 
notary to compute principal, interest, exchange, re-exchange» chaigeii 
expences and costs, it was objected that charges and expences were 
not matter of mere computation, and the counsel for the rule consenting 
to strike out those words, the Court made the rule absolute. But as to 
re-exchange see the next note, 

[2] Napier v. Schneider, 12 East's Rep. 420. A Bill was drawn in 
Scotland upon and accepted by the Defendant in England, and on motion 
to refer it to the master to compute principal, interest and costs on thii 
Bill, the court was prayed to direct the master to allow re-exchange : 
but this they refused, saying that they would not refer it to the roaster 
to try foreign customs and facts, but only to compute what was due 
upon the Bill itself. They therefore granted the rule in the comraoii 
form. 

[s] Osborne v. Noad, 8 Term Rep. 648. The declaration contained 
only counts for goods sold, and work and labour, and the common 
money counts. On judgment by default the Plaintiff obtained a rule nisi 
to refer it to the master to compute principal and interest on two Notes ; 
and in support of the rule an affidavit was produced, stating that the 
action was brought to recover the amount of these Notes, and that such 
amount was recoverable under the money counts. The Court how*' 
ever said that the rule was confined to cases, in which it appeared by 
tlie declaration tliat the action was brought on the Notes or Bills. Rule 
discharged. 

[4] Nelson V. Sheridan, s Term Rep. «i95. 

or 
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or Note, and the Defendant demurs to that count, 
and judgment is given for die Plaintiff, the court 
[ij will refer it to the officer to ascertain what is 
due for principal, interest, and costs, on that count, 
though there be other counts, on which the parties 
are at issue.^ 

The only species of defence to an action in re- 
spect of a Bill or Note necessary to be mentioned, 
is that which is founded upon the (a) want of a 

con- 

[l] Dvpcroj V. Johnson, 7 Tenn Rep. 47S. The dedaradoa con* 
tained many counts, one of which was on a Bill ; to that^there was a 
demuner on which the Plaintiff had judgment ; to the others there was 
apiea on which issue was joined : A rule nisi was obtained to refer it to 
the master to compute principal, interest, and costs on the Bill ; and in * 
ahewu^ cause against this rule, it was urged that the Phdntiff' ought 
ctther to have waited for the result of the trial of the issue on the other 
counts, or to have entered a nolle prosequi as to those counts. In sup- 
port of the rule Flemiog t. Langton, 1 Str. 5SS. was cited ; aad the 
Court thought that case decisive of the present, and made the rule ab- 
solute. 

See Tidd'^ Practice, 5th ed. 569. stadng that a nolle prosequi most 
be entered on the other counts ; but that such entry need not be made 
iefoir the reference to the master ; that it is sufficient if done at any 
time before final judgment. 

{a) Jefieries ▼. Austen, Str. 647. In an action by the payee of a No^ 
^^inst the maker. Eyre, C.J. of the Common Pleas allowed die Defend- 
ant to prove, that it was ^en as a reward in case the Plaintfff procured 
the Defendant to be restored to an office, and that the Defendant was 
not restored, and on this proof the Defendant had a verdict. 

[Jackson v. Warwick, 7 Term Rep. I2l. The Defendant's son was 
ap pi ie nti ced by indenture to the Plaintiff; and the Defendant gave the 
Flabttiff a Note for £w. as an appre n tice fee ; but this premium was 
not mentioned in the indentures, nor were they stamped pursuant to 
s Amu c 9. The son remained part of his time and then absconded. 
In an action on the Note, and the &ilure of consideration (the apprefi- 
.ticednp) refied on as a defence, it was contended that the avoiding the 
indentures could not coDateraUy afiect the Note, and diat at all events 
the connderation had not wholly finled, inasmudi as die Pkiatiffhad 
maintained die apprentice during his stay. Lawrence, J. however 
thought that the consideration was emin?, and had wholly finled ; but 
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cdntidemtion for giving or transferring it, or an 
iU^;ality in the consideration upon which it is given 
or traiisferred. 

The (a) debt of a third person, or a debt barrecl 
by (6) the statute of limitations, by a discharge 
under an insolvent or fugitive acf, by a (c) bank« 
ruptcy and certificate, or by a composition, is a 
good consideration. 

But the consideration of (d) signing a bank* 
rupt's certificate, or withdrawing a petition (e) 
against it, or (/*) joining in the acceptance of a 
composition, is illegal* 

[Where however a creditor Ao^ joined in a deed 

• 

he allowed a verdict to be taken for the Plaintiff with libeity to the 
Defendant to more to enter a nonsott. The Court coocuRediAOpinioQ 
with Lawrence, and directed a nonsuit to be entered.] 

(a) Popplewellv. Wilson, Str.S64. A.gayeaNote topay iomiich 
to B. for a debt due from C« to B^— and on error it was djected tlutt, 
the debt of a third person was no consideration; but the Court thoai^ 
otherwise, and the judgment was affirmed. 

(b) Vide Lord Raym. 389. 6 Mod. 909. Burr. 8680. Bhckat* 70t» 
Cowp. 890. 

(c) Trueman ▼• Fentoni Cowp. 544. Birch r. Shariandj I Temi 
Rep. 715. Cowp. 890. 

(d) Sumner v. Brady, l H. BL $47. 

(e) By 5th G. II. c. so. $• 11. It is enacted, that eiery Bill» Nott^ 
contract, agreement or other secuiity whatsoever, to be made or gjhrci by 
any Bankrupt, orby any other person, untoortotheuseof oriatnist 
for any creditor or creditors, or for the secuiity of the paymeot ef any 
debt or sum of money due from such Bankrupt at the time of hia be» 
coming bankrupt, or any part thereof, between the time of his beconillg 
bankrupt and such bankrupt's discharge, as a consideration, or to die 
intent to persuade him, her, or them to consent to or sign any such aU 
lowance or certificate, shall be wholly void and of no effect^ and the 
monies thereby secured or agreed to be paid shall not berecofcredor 
recoverable. And see Smith v. Bromley, DougL 670. 

(/) Spurrett v. SpiUer, i Atk. lo5. Cockshott v. Bennett^ aTemi 
Rep. 763. Jackson r. Lomas, 4 Term Rep. 166. Cooli^r r. Nojfe% 
6 Term Rep. 86a. 
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nf composition^ it is [1] not ill^al to obtain the 
security of a third person for such composition.]] 

[And therefore a Bill given by a third person, 
as such security, is [ 1 ] good.]] 

[Though such creditor's composition be thereby 
secured to be paid at an [ 1 ]] earlier period than 
that of the other creditors.] 

[But to stipulate privately for such additional se- 
curity before joining in the acceptance of the com- 
portion, is a [2] fraud on the other creditors.]] 

Fast (a) seduction is a good consideration ; 
future (b) prostitution an illegal one. 

[A Note given to parish officers, for a sum cer- 
tain, to defray the future expences of a bastard 
child, i& [3] illegal ; the officers being authorized 
by law to take an indemnity only.]] 

Dropping (c) a criminal prosecution, or sup* 
pressing evidence thereon, is an illegal consider- 
ation : [but where a person has been convicted of 
a misdemeanour, and the court offer that if he 
will pay a certain sum for the expences of the pro- 
secution, the sentence shall be for a shorter pariod 
of imprisonment than it otherwise would, a Note 
given by him for such sum is [4] unobjectionabTe, 
so Bu* as respects the consideration.]] 

[l] Feise T. Randall, & Term Rep. l46. 
[2] Leicester ▼. Rose, 4 East's Rep. S79. 

{a) Annandall v. Harns, 2 P. Wms. 439. Criiy T. Rooke, Fonnrst 
153. Turner t. Vaughan, 2 Wils. 339. 
{b) Walker v. Perkins, Burr. 1568. 
[s] Coley. Gower, 6 East's Rep. 110. 
\c) s P. Wms. 279. Collins ▼. Blanterp, fi WHs. 349. 
[4] Beeley v. Wingfield, 11 East's Rep. 4f. 

[So 
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[So the release by an excise officer of a person 
apprehended for penalties under the excise laws, is 
a [1] sufficient consideration for a Note given, 
with the approbation of the commissioners, for the 
amount of such penalties.J 

A («) recommendation to an office in the king*ii 
household though of a private nature, and not 
within the statute of the 5th and 6th Edw, III. a 
(J) smuggling, an (c) usurious, or a (rf) stock-job- 
bing contract, [a wager upon tlie future amount of 
any branch of the [2] public revenue,] is an illegal 
consideration. 

So money lost by gaming, (except (e) in some 
part of a royal palace in which the King is then 
actually resident, the freehold and inheritance of 
which part is in the crown, and which is not iu 
lease) or betting on the sides of persons so gaming, 
money knowingly lent for such gaming or betting, 
or money lent at the time and place of such play 
to any person either then gaming or betting, ox 
who shall, during the play, play or bet, is (^) an 
illegal consideration. 

Cricket, (g) a horse race, or (Ii) a foot race 

[i] Pilkington V. Green, 2 Bos. and Pull. 151. 
(«) Harrington v. Du Chatel, Bro. C. C. 114. 

(b) Guichard v. Roberts, Blackst. 445. 

(c) 12 Ann. St. 2. c. 16. post. 238. note (a). 

{d) 7 Geo. II. c. 8. [See Faikney v. Reynous, Burr. 2069. Petrier. 
Hannay, 3 Term Rep. 418. and Steers v. Lashley, 6 Term Rep. 61.} 

[2] Shirley v. Sankey and others, 2 Bos. and Pull. 1 30. and Atherfold 
V. Beard, 2 Term Rep. 610. 

{e) 9 Ann. c. 14. ^. 9. 

(/) 9 Ann. c. 14. §, 1. 

(g) JefFryesv,, Walter, 1 Wils. 220. 

{h) Lynall v. Longboiham, 2 Wils. &c. 

against 
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against time, is a game : insuring (a) in the lottery 
not. 

[So also the [1] ransom, or money knowingly 
J]3] lent to enable the owner to obtain the ransom, 
of the ship or vessel of any British subject, or 
any merchandise or goods on board the same, 
(unless in the case of extreme necessity, to be al- 
lowed by the court of admiralty) is an illegal con- 

sideration.3 

No person can insist upon a want of considera- 
tion, who has himself received one, nor can it 
ever be {b) insisted on, if the Plaintiff or any in- 
termediate party between him and the Defendant 
took the Bill or Note bonA fide, and upon a good 
consideration. 

[[And where the Bill has been so taken, it is no 
[3] defence to an action by the person taking it, 

that 

{a) Lewis v. Piercy, 1 H. Bl. 29. 

[l] 45 Geo. HI. c. 72. §. 16. 17. 

[2] See Webb v. Brooke, post. p. 2S9. n. [i]. 

(b) MOTiis V. Lee, B. R. H. 26 G. III. In an action by the indorsee 
against the maker of a Note thirteen years old, the Defendant obtained 
a role nisi to set aside a judgment by default on an affidaTit by a third 
person, that he believed the Defendant was swindled out of the Note. 
An affidavit was made on the other side, that the Plaintiff took the 
Note bona fide, and gave a valuable consideration for it ; and the Court 
held, that however improperly it might have been obtained, a third 
person who took it fairly and gave, a consideration for it, was entitled 
to recover, and discharged the rule. And see Com. 43. 1 Term Rep. 
40. 2 Term Rep. 71. 2 Atk. 182. BulLNisi Prius,274. [See also De 
Bras. V. Forbes, l Esp. N. P. C. 117.] 

[3] Smith V. Knox, 3 Esp. N. P. C. 46. In an action by the indorsee 
of the drawer of a Bill, against the acceptor, it was urged in defence 
that this was an accommodation acceptance. But Lord Eldon said, if 
a person give a Bill for a particular purpose and that is known to the 
party taking the Bill, as for example to answer a particular demand, 
then the party takipg the Bill cannot apply it to a different purpose. Bat 

where 
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tliat the Bill was an accommodation one, and that 
that circumstance was known to the holder.] 

[But if it ai)pear that the Bill or Note was origin- 
ally given without consideration, and while the 
party giving it was [1] under duress; or that it 
was obtained by [2] fraud, the holder must shew 
that he gave some consideration for it.] 

In those cases in which a Defendant might insist 
upon a total want of consideration if there really 
was none, he {a) may shew that the consideration 

does 

where a Bill is given under no such restnction^ but given merdy for the 
accommodation of tJie drawer or payee, and that is sent into the world, 
it is no answer to nn action brought on that Bill, that the Defendant ac- 
tx\\Xx\{ it for the accommodation of the drawer, and that that fact wai 
known to the holder. 

Charles v. Mareden, i Taunt. 224. Indorsees of the drawer of t 
Bill against the acceptor. The Defendant pleaded that he had ac» 
cepted the Bill for the accommodation of the drawer, without any 
consideration, and that after the Bill became due it was indorsed to the 
PiaintifTs, they knowing that it was an accommodation one* On 
special demurrer to the replication the argument turned on the vafidity 
of the pica; and the whole Court held that, there being no fraud or col- 
lusion alleged, the plea was bad, and gave judgment for the Plaintifii* 

[i] Duncan v. Scott, i Campb. N. P. C. lOO. Indorsee againttthe 
d.awer of a Bill. It appeared that the Defendant gave the Bill wUk 
under duress abroad, and under a threat of personal violence and odd- 
fiscation of his property, and that it was given without considenitioo* 
Lord Ellenborough held that the Defendant not having been a free agent 
when he dvcrw the Bill, it was incumbent on the Plaintiff to give soma 
evidence of consideration ; and no such evidence being given the Phio* 
tiff was nonsuited. 

[2] Rees v. Marquis of Headfort, 2 Campb. N. P. C. 574. In 10 
action by an indorsee of a Bill against the acceptor, it appeared that 
the drawer had received no consideration for the Bill, and had been 
tricked out of it by a gross fraud ; and Lord Ellenboroogh held that 
tills made it incumbent on the Plaintiff to shew what consideradoD he 
gave for the Bill, and the Plaintiff not being prepared to do fo^ vas 
nonsuited. 

(r?) Barber v. Backhouse, Peake, 61. In an action on a Bill of Exchange 
by the payee, the Defendant paid part of the money into courts tfiA, 

it 
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does not extend to all the money payable by the. 
ffill or Note, and the Plaintiff shall only recover 
£ar the residue. 

[But the mcHiey as to which the consideration 
fills must be of a specific liquidated amount ; for 
where the partial fiulure of consideration arises 
from unUquidated damages sustained by the breach 
of a subsisting contract, the performance of whidi 
was the consideration of the Bill or Note, such 
breach of contract, [l] cannot be investigated in 

an 

if ippeared opon the trial that there was no consideration for the other ' 
part. Law howerer urged that the payment of the money into court 
aAwjt»*i«l the Bill was good for part, and if it was good^for part, it was 
good in toco ; bat Lord Kenyon declared himself clearly of a contrary 
opimooy upon which the jury found for the Defendant, and this case 
bci^g afterwards mentioned by Lord Kenyon in the course of argument. 
Law aid he was perfectly satisfied with the decision. 

Ijodgpr ▼. Ewer, Peake, S16. In an action by the payee of a Bill 
^puBst the acceptor, the consideration appeared to be that the Plaintiff 
bad takea the Defendant into partnership ; but on the Defendant's 
fiiend's adyice he broke off the connection ; there was evidence of 
ftnd on the Plaintiff's part m drawing the Defendant into the engage- 
which Lord Kenyon left to the jury ; but he told them if they 
against the Defendant on the evidence of fraud, they should take 
considfTation the damages the Plaintiff had really sustained by the 
noo-peifomiance of the contract, and were not obliged to find the 
whole anxxmt of the Bill ; the jury however found for the Defendant. 

[l] Bforgan ▼. Richardson, i Campb. N. P. C. 40. n. To an action 
fay die drawer against the acceptor of a Bill, drawn payable to the 
drawer's order, the defence was that the Wl had been accepted for the 
price of some hams, and that they had proved to be so bad, as to be al- 
most unmarketable. The sum for which they were actually sold was 
paid into court. Lord Ellenborough held that this partial ^ure of* 
consideration was no defence to this action, bat that the Defendant must 
take his remedy by action. S. P. Fleming v. Simpson, 1 Campb. N. P. C. 
40. n« From 2 Campb. N. P. C. 346. it appears that the case of Morgan 
▼. Richardson was afterwards brought before the Court of King's Bench, 
and that the court approved of the direction of the Chief Jusuce. 

Jn Tye v. Gwynne, s Can^b. N. P. C 346. the same point m&k 
arose in an action by the drawer of a Bill against the ac;$eptor, and 

2 Lord 
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an action on the Bill or Note ; but the Plaintiff 
will be entitled to a verdict in like manner as if 
there had been no such failure of consideration, 
leaving the Defendant to obtain redress by action.] 
[Where however such contract has been [ij 
rescinded, in toto where entire, or in part where 
divisible, it will be competent to the Defendant in 
an action on the Bill or Note, brought by the (me 
contracting party against the other, to prove that 
the contract has been thus wholly or partially re* 

Lord£llenborr)ugh said that he should certainly adhere to the judgment 
of the court given in Morgan v. Richardson. 

Moggridge v. Jones, 14 East's Rep. 486. Drawer against the ac- 
ceptor of* a Bill.* I'he Plaintiff' agreed to let a house to the Defendant 
tor 21 years, and, in consideration of ^f 500. to be paid by three Billl 
to be drawn by the Plaintif!' and accepted by the Defendant, agreed to 
execute a lease for that term. The Bill in question and two others 
were drawn and accepted accordingly, and die Defendant was im- 
mediately let into possession ; but the Plaintiff refused to execute 
tiie lease. It was urged therefore that the consideration had failed. 
But Lord Ellenborough, and afterwards the Court, on a motion for a 
new trial, held that diis was no defence to the action ; that the De- 
fendant was bound to pay the Bills ; and might have his remedy on 
the agreement for non-execution of the lease. See S. C« 3. Campb. 
N.P.C. 38. 

Vide Broom v. Davis cit. 7 East's Rep. 480. See also Baiten ?• 
Butter, 7 East's Rep. 479. and the cases therein cited. 

[i] Lewis V. Cosgrave, 2 Taunt. 2.' This was an action on a banker's 
check drawn by the Defendant, and given to the Plaintiff' for the price 
of ahorse, sold by the Plaintiff to the Defendant, and warranted soukL 
The horse was in fact unsound, and that was relied on as a. defence. 
The Defendant proved that he liad sent back the horse, but the Plaintiif 
refused to take it: he however sent it again and left it in the PlaintifT'i 
stable without bis knowledge. Heath, J. told the jury that as the 
Plaintiff had refused to receive back the horse, the contract for the sale 
was not rescinded, and that the Defendant was therefore bound to pay 
the cKeck, and had his remedy by action for the deceit. They found a 
verdict for the Plaintiff; but on a rule nisi for a new trial, and cause' 
shewn, the Court, on the ground of there being clear evidence of finaiidf 
made jthe rule absolute. See Weston v. Downes, DougL 23. Power ?• 
Wells, Cowp. 818. and Towers y. Barrett, l Term Rep. 133. 

scindcd 
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Bcinded and thus prove a total or partial fell ure 
of consideration.] 

Wherever the Defendant might insist that there 
was no consideration, he may insist that the con- 
sidenttion was illegal ; and in those cases in which 
the Legislature has declared that the illegaUty of 
the consideration shall make the BiU or Note 
absolutely void, he {a) may insist upon such ille- 
gality, though the PlaintiflF or some party between 
him and the Defendant took the Bill or Note bon^ 
fide, and gave a valuable consideration for it. 

Those cases are, where the consideration is 
either (U) wholly or in part (c) signing a bankrupt's 
certificate, money (d) lost by gaming as- aforesaid^ 

or 

{a) Vide Bowyer v. Bampton, and Lowe v. Waller, infia note {d) 
and p. 238. note {a). 

{b) Robinson V. Bland, Burr. 1077. A Bill of Exchange was partly 
for raoney lent at the time and place of play, and partly for money lost 
at play : and on a case reserved the Court held that the Plaintiff could 
recover nothing upon the Bill, but that he might recover the money lent 
On a count for money lent. 

(r) Vide 5th G. II. c. 30. §. 11. ante p. 230. note {e). 

{d) By 9th Anne c. 14. ^. 1. It is enacted that all Notes, Bills, or 
other securities whatsoever, given, granted, drawn or entered into, or 
executed by any person or persons whatsoever, where the whole or 
any part of the consideration of such conveyances or securities shall be 
for any money, or other valuable thing whatsoever, won by gaming or 
playing at cards, dice, tables, tennis, bowls, or other game or games 
whatsoever, or by betting on the sides or hands of such as do game at 
any of the games aforesaid, or for the reimbursing or re-paying any 
money knowingly lent, or advanced for such gaming or betting as afore^ 
said, or lent or advanced at the time and place of such play, to any 
person or persons so gaming as aforesaid, or that shall, during such play, 
to play or bet, shall be utterly void, frustrate, and of none effect, to all 
intents and purposes whatsoever. 

Bowyer v. Bampton, Str. 1155. Several Notes given by Bampton to 

Church for money lent to game with, were indorsed by Church to the 

Plaintiff for a full and valuable consideration, and the Plaintiff had no 

z knowledge 
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or betting on the sides of persons so gaming, 
money knowingly lent for such gaming or betting, 
money lent at the time and place of such play to 
any person eitlier then gaming or betting, or who 
shall, during tlie play, play or bet, (a) money 
lent on an usurious contract, [the [l] ransom, or 

money 

knowledge that any p:irtof the consideration from Church to Bampton 
was money lent for ^imin^- ; and after two arguments upon a case re- 
scr>'ed the Court held that the Plaintiff could not maintain the action; 
fur it wo'Jd I^' making the Notes of use to the lender^ if he could pay 
his debLs witli tht^m, and it would tend to evade the acty on account of 
the dillicuiry oi' proving notice on an indorsee ; and the Plaintiff would 
cot be v'ithuut n'mcdy> for he might fme Church on his indorsement. 

(42) By V2U\ Ann. St. i.\ c. 16. It is enacted, that no person or per- 
sons whatsoever, upon any contract* take directly or indirectlyi finrloaa 
of any monies, wares, moi-chandi.^e, or otlier C(^mmoditie8 what8oefer» 
above the value of ^'5. for tlie forbearance of ,^^100. for a yeary and lO 
after that rate for a gi cater or lesser sum, or for a longer or shorter 
time; and tliut all contracts, and assurances whatsoever, made after 
the time aforesaid, for payment of any principal, or money to be lent or 
covenanted to be performed upon or for any usury, whereupon or 
whereby there sliall be res.:rved or taken above the rate of iC 5. in the 
hundred, as afoR'said, sli:ill be utterly void. 

I.0V.C V. Waller, Dough 708 — '736. The Defendant was acceptor 
of a Bill, which he gave to Harris and Stratton upon an usurious coa- 
tiact ; Hairis and Stratton indorsed it to the Plaintiff for a valuable con- 
sideiation, and the Plaintiff' had no notice of the usury ; upon a case 
re9er\ed the question was whether the usury between Harris and Strat- 
ton and the Defendant was a defence against an indorsee who took the 
Bill bona fide, and ]^aid a valuable consideration for it ; and after time 
taken to consider, the Court held it was, and though Lord MansfieU 
had a wish the law should turn out in favour of the Plaintiff, the Court 
fo.iul thf words of the act too strong, and could not get over the case 
of isowyor v. Ran^pton, Str. 1 155. 

[1] By 45 Geo. III. c. 7iJ. (which repeals the former act 43 Geo. UL 
c. IGO. relating to tb.e same subject) sect. 16. it is enacted, " That it 
shall not Uc lawful for any of his Majesty's subjects to ransom, or to 
oii':er inti» any contract or agreement for ransoming any ship or vessel 
bc'loivijiig to any of his Majesty's subjects, or any merchandise or 
gocids on board th«t same, which sliall be captured by the subjects of 
any stale at war with his Majesty, or by any persons committing hos- 
tilities 
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money knowingly [l] lent to enable the owner to 
[ibtaiu the ransom, of the ^ip or vessel of any 
British subject, or any merchandise or goods on 
board the same, as before mentioned.] 

[A Bill drawn in consequence of an usurious 
agreement for discounting it [2] is void though 
the drawer be not privy to such agreement*] 

(]But where a person in order to get his accep- 
tances n^otiated, agrees with a broker to allow 



iffides agMMt his Majesty's lubjects, unless in the case of extreme 
■ c c csMt y to be allowed by the court of admiralty." 

And by sect. 17. ** All contracts and agreements which shall be en- 
toed BitOy and all Bills, Notes, and other securities which shall be 
gpvcn by any person or persons for ransom of any ship or vessel, or of 
any mnrhandise or goods on board the same contrary to this act, shall 
be aJMohitriy null and void in law, and of no effect whatsoever.'' 

[l] Webb V. Brooke, s Taunt. 6. The Plaintiff and Defendant 
CBridih sobjects) were made prisoners by the French at Oporto, where 
the Defendant's ship was at the same time taken; they joindy petition^ 
cd for tbe release of themselves, and for the ransom of the Defendant's 
dnpy aid to enable the Defendant to pay for the ransom, the ^aintiff 
lent him sooo dollars, and for this sum the Defendant drew a Bill in 
bis own &vour, which he indorsed to the Plaintiff. Their liberation and 
the ranscHn were accordingly effected, and they returned (as had been 
agreed upon) in the ship to England. The drawee refused to accept the 
Billy and this action was brought against the Defendant as indorser. The 
defence was the illegality of the purpose for which the money was lent; 
accordii^ to 45 Geo. TLL c. 73. A verdict was found for the Plaintiff 
and tbe point of law reserved. And after a rule nisi to enter a nonsuit 
and came shewn, Mansfield, C. J. said, there is a manifest distinction 
between the cases of Faikney v. Reynous, and Petrie v. Hannay, and 
die other cases, in which a man having a debt of honour borrows money 
to pay it, and those cases where the Plaintiff previously advances the 
money for efiectuating an illegal transaction, or causing it to be done. 
Here the Plaintiff and the Defendant are equally ransomers ; equally 
to procure the ransom, for they were to return home by diit 



Aip, Hie ransom is as much the deed of the Plaintiff as of the De- 
ftndant. Rule absolute, 
[s] Hiis was the case of Ackland v. Pearce, S Campb. N. P. C. 599. 
abo the case of Young v. Wn^t, i Campb. N. P. C. 139. 

him 
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lum to retain exorbitant brokerage (as ICW* pef 
cent.) out of the money received upon getting 
them discounted, the broker himself not beiiig 
the party to discount them, a Bill accepted and 
negotiated upon such agreement is [ 1 ] not there- 
fore void.] 

And if the consideration upon which a Bill or 
Note was made is not illegal, an illegality in the 
consideration upon vi^hich it is afterwards trans^ 
ferred will be no (a) defence, if the Plaintiff took 
it bona fide, and upon a good consideration. 

By suffering a judgment by default, the (b) 



[l] Da<Tnall V. Wigley, 1 1 East's Rep. 4S. 

(a) Daniel v. Cartony, Espinasse, 274. Scott drew a Bill on the De- 
fendant payable to his own order, and discounted it with Greensilly^o 
took £18. per cent, discount; it was afterwards indorsed to the Plaintiff, 
and the Det'ondant could not impeach t/iat transaction ; and per Lord 
Kcnyon, This is no defence; had the Note been originally given on an 
usurious transaction, or for an usurious consideration, it would have 
been void in the hands of even a bona fide holder ; but usury in an in- 
termediate transaction respecting it, can never make it void in the hands 
of a bona iide indorsee, where there was no usury in the original 
transaction. 

[Parr v. Eliason, l East's Rep. 92. A Bill was drawn in &vour of 
the Plaintiff, he indorsed it to Persent and Bodeker upon an usurious 
consideration, and they indorsed it over ; it was afterwards indorsed 
back to the assignees of Persent and Bodeker who had become bank- 
rupts, for a debt due to their estate; upon which the Plaintiff brought 
trover to recover back the Bill. Lord Kenyon directed a nonsuit, and 
after a rule nisi for a new trial, the Court held that as the Bill was 
originally good, and as the indorsement by Persent and Bodeker was 
unimpeached, their indorsee had a good right to the Bill, and that right 
was transferred to the Defendants. Rule discharged.] 

(b) Shepherd v. Charter, ante p. 227. note {a). A reference to the 
master to see what was due for principal and interest on a Bill was op- 
posed on an affidavit impeaching the consideration. Sed per BuUery J. 
this evidence would not be admissible before a jury, and the rule wai 
made absolute. 

Defendant 
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)>efendaiit loses the opportunity of objecting to the- 
sufficiency of the consideration* 

. [^In an action hy or against a party to a Bill or 
Note, it is no objection to the competency of a 
witness that he also is [1] party to the same in-* 
strument, unless he be directly interested in the 
event of the suit, and be called in support of that 
interest ; or unless the verdict, to obtain which his 
testimony is offered, would be admissible evidence 
in his &vour in another suit : nor is he incompe* 
tent in the latter case, if his testimony at the same 
time establish a demand to the same extent against 
himself.] 

* I^Thus an indorser of a Bill [2] is a competent 
witness in an action by the indorsee against the 
drawer, to prove that he has received money from 
the drawer to pay the Bill, and that he has paid 
it ; for he must be liable either to the Plaintiff as 

[l] See the cases of Bent v. Baker, 3 Term Rep. 27. Joidaine r. 
Lashbrooke, 7 Terra Rep. 601. Ilderton v. Atkinsoo, 7 Term Rep. 
480. and Birt v. Kershaw, infra. 

See also the case of Rex v. Crocker, 2 New Rep. 87» 
[2] Birt Y. Kershaw, 2 East's Rep. 458. The defendant drew a BiU 
in faTOor of Wilby, which Wilby indorsed to Glover, whose assignees 
now suec^ the Defendant on the Bill. The Defendant called Wii^ to 
prove that he had paid the Bill to Glover, and had been reimbursed by 
the Defendant. It was objected that Wilby (who had no release from 
Kershaw) came to discharge himself and was therefore interested* 
His evidence however was received, and a verdict foimd for the De- 
fendant. And on a rule nisi to set it aside, and cause shewn, the 
Court was clearly of opinion that this testimony had been properly ad^ 
mitted ; that this case feU, directly within the principle of that of Il« 
derton V. Atkinson, 7 Term Rep. 480. that the witness stood indifferent. 
Rule discharged. Lord Ellenborough said, it is true that in^'an action 
by the Defendant against Wilby for the money received by him, if the 
Plaintiffs recover, Wilby may also be liable for the costs of this action; 
but that argument was urged in Ilderton v. Atkinson without effect. 

R indorser. 



( 242 ) . 

indorser, or to the Defendant for the money re« 
ceived, so that he stands indifferent.]] 

[So also the payee of an accommodatioh Bill 
who has indorsed it for a valuable consideration, 
[1] is a competent witness for the Plaintiff in 
an action by the indorsee against the drawer, to 
prove such consideration ; for his own testimony 
establishes his liability either to the Plaintiff for the 
consideration, if the action fails, or to the Defend-* 
ant for money paid, if it succeeds.] 

[In an action against the acceptor of a Bill, the 
drawer is a competent witness either for the Plain- 
tiff^ to prove the [2] handwriting of the acceptor ; 
or for the Defendant to prove that the Plaintiff 
discounted the Bill upon an [3] usurious con- 
sideration ; or that it has been [4] paid.] 

[And 

[l] Shuttleworthv. Stephens, 1 Carapb. N. P.C.40». 

[2] Dickinson v. Prentice, 4 £sp. N. P. C. 32. This was an actioa 
against the Defendant as acceptor of a Bill ; the defence inttoded to be 
set up was that the acceptance was a forgery : to prove the DefendantV 
handwriting the Plaintiff called the drawer; h was objected that 
having drawn the Bill, the forgery of the acceptance could only be 
imputable to him ; and that as he might be committed for a capital 
offence, if the forgery were established, he had such an interest asf 
ought to disqualify him. But Lord Kenyon said that this was matter 
of observation as to his credit ; but was no objection to hk admissi* 
bility. He was admitted, and the Plaintiff had a verdict. See also 
Barber v. Gingell, s Esp. N. P. C. 62. . 

[s] Rich V. Topping, Peake. N. P. C. 224. The (frawer lumself 
had indorsed the Bill to the Plaintiff for an usurious considerati^ ; he ^ 
had a release from the acceptor, which Lord Kenyon thought was ne- 
cessary. The reporter however in a note upon the case considers that 
the witness stood indifferent, and ought to have been received evttt 
without a release : and in Brard v. Ackerman, 5 Esp. N. P. C. 1 19* 
the drawer (under precisely sipailar circumstances) was admitted with- 
out a release : at least it is not stated that he had any. 

[4] Humphrey v. Moxon, Peake. K. P. C. 52. This was an action 

by 
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[[And the circumstance of the witness being 
Aen in prison under a charge of having forged the 
BSL, will [1] not afiect his competency to give 
sach evidence.] 

fSo in an action against the acceptor, an in- 
dcKser []2] may be a witness to prove that the 
Bill, though dated abroad, was in fiict made in 
England, and therefore not admissible in evidence 
without a stamp.] 

fBut he will not be allowed to set up a title 
in {]3j himself^ by proving that he had delivered 

the 

by an indorsee ; and a distinctioD was- attempted to be taken between 
this case, and one wherein the payee was the Plainti^; but Lord 
fienyon hdd that there was no di&ience in priDcipie» and admitted 
the drawer. 

[l] See Dicicinson v. Prendcey ante p. 242. n. [2] and in Barber r. 
Gingdl, 3 £sp. N. P. C. 62. the drawer was called to provethat he had 
paid the BilL Being at that time a prisoner on a char^ge of having forged 
the Bill, and brought up by habeas corpus, he was olgected to as inccm* 
petent ; bat Lord Kenyon ovemikd the objection. 

[2] Jordaine ▼. Lashbrooke, 7 Term Rep. 601. In an ac^n against 
te acceptor of a Bill purporting to hare been drawn at Hamburg, the 
defence was that it was drawn in London, and theiefore inadmissiUein 
evidence without a stamp: the pa^^ee and indorser was called to profie 
where it was drawn ; but it was objected diat he was inconqpetCtat. 
Lnrd Kenyon however admitted him ; and on his testimony the De- 
iendant hada verdict upon the counts on the BilL On a rule nisi for a 
tiew trial, and cause shewn, Ashhurst, J. thou^t the witness inad- 
missible. But Lord Kenyon, Grose and Lawrence, Js. held that as 
he was neitiier interested in the event, or rendered in£unous by a con- 
viction for any crime, he was propeily admitted. Rule discharged. 
See also Adams v. Lingard, Peake N. P. C. 11 7. \ 

[s] Buckland v. Tankard, 5 Term Rep. 578. This was an action 
by an indorsee against the acceptor of a BilL The Bill was drawn by 
Gregson payaUe to his own order, and indorsed by him in blank. 
And the Defendant called Gregson to prove that he had indorsed 
and delivered it to the Plaintiff that he mis^t get it paid, and not to 
give him any interest in it : and that he had no consideration for it, and 
was still endded to it. The witness had a release from the acceptor. Lord 

R 2 Kenyon 
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the Bill to the Plaintiff without consideration, 
and as his agent only, to enable liim to obtain 
payment ; nor will a release from the Defendant 
render him a competent witness for such purpose.^ 

[In an action by an indorsee against the maker 
of a Note, the indorser [Ij is a competent witness 
to prove that it has been paid.] 

[And in such action letters from the payee 
to the maker contemporaneous with the making 
of the Note, disclosing the consideration, [2] 
are admissible to prove the consideration usurious.] 

Kenyon thought him interested and rejected him. And on a rule nisi 
for a new trial, the Court held that his situation would be better or 
worse according to the event of the verdict, and therefore that he was 
properly rejected. Rule discharged. 

[l] Charrington v. Milner, Peake N. P. C. 6. The Note had beco 
indorsed by Monk to the Plaintiff, and the Defendant was allowed by 
Lord Kcnyon to call Monk to prove that he had paid the Note to the 
Plaintiff. 

[2] Kent V. Lowen, i Campb. N. P. C. 177, 180 d. Tim was ad 
action against the maker of a Note, indorsed by the payees to Watsotr^ 
and by him to the Plaintiff. The defence was usury in the original con- 
gideration for the Note ; to prove which the Defendant tendered letters 
from the payees to the Defendant setting forth the consideration. LorcT 
Ellenborough held that it was first necessary to slicw, either by the post 
mark, or otherwise, that the letters were contemporaneous with the 
making of the Note, after which Uiey would be evidence of an act done 
by the payees through whom the Plaintiff claimed. From the post maik 
it appeared that they had been written just before the date of the Note, 
and they were read in evidence. The Defendant had a verdict ; and 
on a motion for a new trial, the Court held that the letters had been' 
properly received. 



A TABLE 



A TABLE OF 

PRINCIPAL MATTERS. 



ACCEPTANCE. What it is, 69. 

by whom k may be made, 69, 72, 73. 

by one of ferenl partners, effect of, 74, 7S. 

drawees, not partners, eficct of, 74. 
drawee described as servant, 76. 
at what time, 7a 78. 76. 80. 

before the Bill is drawn, 70. 72. 78 to 80. 
or afterwards, 7a 72. 78, 79. 
after the Bill is payable, effect of, 76, 77. 
within 34 hours after leaving Bill, 102. 
verbal, 70. 81. 
written, 70. 77, 78. 80. 

on the Bill or elsewhere, 77. 
form of, 77. 
for the Honour of a party and supra protest, tdiat, 72. 
by whom, 72, 73. 
effect of, 72,76,74. 
after protest for better security, 74. 

second, after general acceptance by drawee, inadmissible, 7S. 
absolute, 71.^3,84. 
conditional, 71. 83, 84. 

what is, 83, 84. 

becomes absolute on performance of cooditioQ, 85. 
care requisite in ftaming, 84. 
to pay at a particular place, 97, 98. 
according to the tenor of the Bill, 71. 
varying from it, 7 1. 85, 86. 
effect of, 86. 
when a promise to accept, amounts to, 78 to 81. 
by detention of the Bill, 81. • 

what the holder is entitled to eaqpect, and ought to inmt 

upon, 86. 
alteration of, 87. and see 43, 
revocation or cancellation (tf, 87 to 89. 
how waived, 90, 91, 92. 
v/hen to be stated in pleading, 181. 

how, when payable at aparucularplac^ 182* 

ACCEPTANCF, 
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ACCEPTANCE) what an acceptance is endenee of, 164. 

what it admits, 21 7s 318. 

cross acceptances, see Consideration and fUmeiy. 
ACCEPTOR his undertaking, 69. 

how discharged, 91, 9S, 93. 

to what extent liable, 160. and see 218. n. (a). 
ACTIONS what may be brought in respect of a Bill or Note^ 

sec Remedy, 
AGENT, acceptance by, 76* 

transfer by, in fraud of principal, ^3, 54. 

guarantee by, when binding on principal, 168, 169. 

his authority to sign Bills and Notes, what snffident, 226; 
howprored, 2f6» 
ALTERATION of a Bill or Note, its effect, 42 to 45. 

of an ajcceptance, 87. 
ATTESTATION of the making a Bill or Note, v/htrt necessary, 

7, 8. 
of an int^prsement, where necessary, 47. 
BANK NOTES for iess than £s. what gooif, 7, Ck 

do not require stamps, 28. 
BANKER, transfer or pledge by, of Bills, ftc. deposited, 53, 54. 
notice by, of dishonour of Bills or Notes, 126. 
when liable by retaining check drawn on him, 82. 
checks on, what exempt from stamp duty, 29. 

transfer of, after due, 65. 
cash Bills, see Presentmnpn 
BANKRUPT, indorsement by, see Indorsement. 

payment by or to, see Payment. 
BANKRUPTCY of drawee or maker, no excuse fw not presenting or 
giving notice, 115. 
commission of, when supported by Bill or Note, 193, 203^ 

Proof under, see Remedy, 
BILLS and NOTES, definition gl, i. 
resemblance, s. 

what words necessary to make them, s, 4. 
must be for the payment of money only, 4, 5. 
in soecle, 5. 
to what amount, 5 to 8. 
such payment must purport to be certain, 8. 
certainty suiHcient, and whatnot, 8 to 15. 
payable to order, what, 15. BILLS 
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BILLS and NOTES payable to bearer, what, is. 

on demand, what, 48. 
need not be negotiable, 16. 
nor purport to be for value received, 16. 
signature, 16, 17. 

on blankpaper, 17. 176. 
attestation of, where necessary, 7, ^ 
inland, 17, is. ^ 
foreign, 17, 18. 
in sets, 18, 19. 

who may make a BiU or Note, 19, 80, 21. 
to whom they may be made payable, 81, 82, 83» 

persons not in existence, 23, 23. 
to whom Bills may be addressed, 19. 81, 22^ 88. 
joint or several what, 24. 
legal obligation of maiung a Bill or Note, 84, 85. 
stamp, see Stamp. 
reissuabie, see Stamp. 
alteration of, 42 to 45. 87. 
how to be stated in pleading, 1 74 to 191. 
when to be ccmsidefed as payment, 94. 165 to 167. 
CASH BILLS and Notes when to be presented for payment, see 

Presentment, 
CERTAINTY of the payment of a Bill or Note, tee Biiis mi Nota^ 
CHARGES on the dishonour of a Bill or Note. 

what recoverable in an action, 159, 160. 

under a commission of bankruptcy, 812. 
how ascertained on judgment by default, 92%. 
CHECKS on bankers, what exempt from stamp dotf ^ 89. 

must not be post-dated, 29. 
when to be returned by banker, if not paid, 88. 
transfer of, after due, effect of, 65. 
payment of, before date, effect of, 145, 146. 
see Presentment. 
COAL NOTES, protesting or noting, 181, 128. 
COMPUTATION of Time, see Time. 
CONSIDERATION of giving or transferring a Bill or Note, vibA 

good, 229 to 2S3. 

what otherwise, 230 to 233. 

what makes the Bill or Note void, 837 to 240. 

CONSmEltATION 
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CONSIDERATION need not be exprmed 19OB a Bill or NbCev 16. 
but 16 presmnedy 1 6. 
when it must be provedy d£S. fiS4. 
the want or illegality ofy may be proved^ SSS to 840. 

who may insist on, S'SS to SS7. 
partial failure of, where it may be shewn, 234 to 2S6« 
by cross-acceptancesy 901. 
COSTS on staying proceedings in actions on Btlls and Nbtes by wfaoa 

payable, 150. 
CROSS-ACCEPTANCES, BCt Remedy^ 2. 
DAMAGES, what recovers^ in an action on a Bill or Note, 

see Remedy. 
DATE, what Bills or Notes must be dated, 7. 

when a Bill, &€. payable after date, and not dated, is due, 1 12. 
statement of, in pleading, 174, 175, 177. 
DEBT, action of, when maintainabk on a Bill or Note, 168, 168. 
DECLARATION on a Bill or Note, see PUaditigi. 
DEFAULT, judgment by, effect of, 896 to 989. 240, 841, 

see Judgment. 
DELIVERY, transfer by 

in what cases it may be made, 46 to 49. 
its effect, 47. 51. 68. 170. 
by whom, 51, 58. 
DEMAND of payment from drawer, need not be proved id acdont 

against an indorser, 288. 
DISCHARGE, by laches, when, generally, 94, 95. 

in not making due presentment, 96 to 108. 
in not giving due notice, 115 to ISO. 142. 
by dischar^ng or indulging prior parties, 91. 158 to 155* 
See Satis/action* 
DISCOUNT, usurious when it avoids a I^ or Note, 899, 840. 
DIVIDENDS under a commission of bankruptcy^ satisfaction pro 
tanto only, 155. 

under different commissions, 210. 
DURESS, when it obliges the holder to prove consideration, 834. 
EFFECTS, want of, when it dispenses with presentment and notscr> 

131 to 137. 
EVIDENCE, what necessary to maintain an action in re^)ect of a Bill 
or Note, 217 to 219. 
upon the common counts, what necessary, 217. 
upon a special count, what, 21 7. EVIDENCE 
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DENCE of abOity of pai^s, when necessary, 217» 218. 
of signaturcy when necessary, 217, 218. 220. 224. 
confession, when, 223, 224. 
by agent lor principal, 225. 
by one partner for all, 225, 226. 
of what indorsements necessary, 219, 220. 
what dispensed with, by part payment, 220, ^21. 

promise to pay, 221, 222. 
of consideration, where necessary, 222. 234. 
of authority of agent, where necessary, 226. 

what sufficient, 226. 
of sending notke, what sufficient, 226. 
of protest, what sufficient, 226. 
what to be given on a writ of inquiry, 226. 240, 241. 
. in what cases one party to a Bill or Note may be witness for 
or against another, 241 to 244. 
ECUTION against the person of a party, its effect, 151, 152. 
ECUTOR, transfer by, 59. 62. • 

payment to, 143. 
TINGUISHMENT of claim on a Bill or Note, what, 157. 
ME COVERT, when she may be party to a Bill or Note, 20, 21. 

transfer by her, 57, 58. 
rriTIOUS PARTIES, of making Bills or Notes payable to, 22, 23. 

how such b\11s, &c. are to be stated ia 
pleading, 179. 
RGERY of indorsement, possible con$equences of, 52. 

by person of the same name as payee, 54. 
where a defence, 217, 218. 220, 221. 

consequences of paying a forged Bill or Note, 217, 218, io 
notis. 
lMING, when it avoids a Bill or I^ote, 232. 237, 23^ 
VINO TIME to drawer, when it, discharges acceptor, 91. 

to one party, when it discharges others, generally, 152 to 155. 
LACE, days of, what, 1 10. 

when allowed, 103. 110. 112. 
FARANTEE, when discharged by neglect to make presentment (x 
give notice, 138, 139. 
by agent, when it binds principal, 168, i69. . 
)LD£R of a Bill or Note, what he is bound to do, 94. 

HONOUR> 
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HOiN'OURi acceptance for, see Acceptmut. 

payment for, see Paynunu 
INDEMNITY on loss of Bill, ^2^ in notis* 

o^er of, on loss of Bill, its effect* 169. 
INDORSEMENT, what Bills and Notes niay be indbraed* 4e. 
where necessary to transfer a Bill or Note, 46. 
form off in general, 47. 

on Bills and Notes for less than jC5. 47. 
full, 47. 
in blank, 47. 

its operation, 48, 49. 
maybe filled up by holder^ 48. 
restrictive, 49, 50, 51. 
for what sum, 51. 
its legal obligation, 47. 51. 68. 
by person having no right to transfer, eilect o^ 51. 
forged, consequences of, 51, 52. 

by person of the same name as payee, 54^ 
by whom, 52, 53. 

by banker in fraud of customer, 53, 54. 
when payee is only trustee, SS. 
of a Bill or Note payable to several, not partners, $%. 

partners, 55 to 57. 
feme sole, who manies, 57. 

feme covert, 57, 58. 

by infant, 58. 

by executor or administrator, 59. 62. 

by bankrupt or his assignees, 59 to 61. 
at what time, 62. 

after the time appointed for payment, 63 to 66. 

before such time, but after refiisal of acceptance, 64. 

after payment, effect of, 66. 

before insertion of sum, or time of payment, 66, 67. 
of a Bin or Note post^ted, 67, 68. 
of Bills in sets, 68. 
how stated in pleading, 183. 
what indorsements must be so stated, 188, 184. 
what it admits, 217, 218. 
what indorsements must be proved, 219» S90. 
proof oif, when dispensed with, 220, 
INDULGENCE, see Qivlng Time. INFANT, 
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ANT> when he may be pnty to a BiU or Note, 19,30, ST. 

indorsement by, 58. 

payment to, 14S. 

[PIRY, writ of, 9X Judgment^ Defgalu 

OLVENCY of drawee or maker, no excuse for not preseotiii^ 
or giving notice, 115. 

TEREST when to be recovered in an action, 157 to 15a. 

when under a commission of bankruptcy, 212. 

)GM£NT by default upon a Bill or Note, what is to be prorsd . 

v^n a writ of Inquiry, 226. and see 240. 

when the court will refer it to the officer to ascertain the sum 

due, 227 to 229. 

::HES, its effects, 94, 95. 167. 

see Discharge, 

SS of a Bill or Note, what should be done thereoo, 51, 52. 

when an action may be brought on a lost Bill or Note, 169. 

>NEY COUNTS. When the amount of a Bill or Note flKiy be le^ 

covered under, 163 to 165. 

evidence in support o^ what necessary, 217. 

GLECT, see Discharge. 

GOTIABILITY not essential to a Bill or Note^ 16. 

words necessary to create it, 46. 

may be restrained by indorsement, 49, 50, 51. 

when to be stated in pleading, 180. 

)N-ACCEPTANCE, see Notice. Protest. 

)N-PAYMENT, see iVb/irr. Protest. 

)TES, see Bills and Notes. 

)TICE by whom to be given, lie. 141, 142. 

to whom, generally, 94. 129. 

of non-acceptance, after unnecessary presentmeot» 1 15. 

on the oSer of a partial or conditional acceptance, 1 15, 1 16^ ^ 

its form, 116, 117, and" see Protest. 

at what time, 123, 124. 

to parties resident in the same place, 124, 125. 

in difierent places, 125. 

when the proper day is a day of rest, 125, 126. 

must be at a seasonable hour, 127, 128. 

by banker to his customer, 126. 

verbal, 127. 

how to be sent, 128, 129. 

want of, not excused by bankruptcy or insolvency of drawee 

or maker, 1 1 5. NOTICE, 
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KOTICEywant of, whcnexoued by pait^yment or promiae, iscisi. 

proof of no effects^ 131 to HI. 
to one of several partners, sufficient, 142« 
neglect to give it» legal consequences of, 94. 1 1^ 1 16. 167. 
when to be pleaded, 189* 
how proved, 226. 

proof of, when dispensed with, 280 to 223* 
reasonable, whether a question of law or fitct, iss, 124, 
NOTING, at what time it must be, 122, 128« 
PARTIES to a Bill or Note, who may be, 19 to 25. 

fictitious, of making Bills or Notes payable to, 8S» 23. 
PARTNER, acceptance by, in partnership name, "74, 75. 
indorsement by, in partnership name, 55 to 57. 
notice to one, sufficient, 142. 
satis^ction as to one, is satisfaction as to all, 155, 157. 
signature by, in partnership name, generally, 925. 
PAYMENT to whom, 142, 143. 

to a bankrupt, what good, 143. 145. 

by a bankrupt, what good, 144, 145. 

before the Bill or Note is due, effect of, 145, 146. 

when, on a Bill or Note payable on demand, 108. 

payable after certain event, loO. 
payable after date and pot dMd, lis. 
payable at sight, 103. 109, 1 10. 
payable at usance, 114. 
when a Bill or Note shall be considered as, 94. 165 to 167, 
supra protest, 146, 147, 148. 
PLEADINGS on a Bill or Note, 170 to 191. 

PRESENTMENT, what necessary, and consequencesof not nialdttg,94« 
at what place to be made, 95 to 99. 
at what time of day, 99, 100. 
for acceptance, in what case necessary, lOO. 
within what time, lOO to 102. 
of leaving the Bill thereon, 102. 
for payment, of leaving the Bill, 102. 

within what time, los to 1 12. 

of a Bill or Note payable on demand, 109. 
payable at sight, 103. f09, lio. 
payable at usance, 114. 
payable, after a certain event, 109* 
of cash Bills and Notes, 104 to 107. 

PRESENTMENT, 
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£S£NTM£NT, 

for payment, of a banker's check, when, 107 to 109. 
at what pttce^ 95 to 99. 

of BiUt, ftc payable at a particular place, 

96 to 96. 

of a check, at the cleartn^ house, 9S, 99. 
when to be statedinpleadinig, and how, lS5to 188. 
when to be prored, and when presunled, S19 to 222. 
.OCURATION, signatnre by, how to be stated in pleading, 176, 

177. 182, 183. 

.OMISE to accept, when it amoonts to an acceptance, 78 to 81. 
to pay, after notice (^ laches, its effect, iso. 

i(dien an admission ofpresentment andnotice,220t0222. 
.OOF under a commission of Banknqytcy, see Ranedy. 
.OTEST, what, 117 to 119. 

on what Bills or Notes it may be made, 117 to 122. 
consequence (^ a neglect to make it on Axreign Bills, 117,118. 
ditto on inland ones, 120, 121. and 158, 159. 
on foreign Bills, at what time to be made, 1^, 12s. 
on inland Bills, at what time to be made, 123. 
when to be stated in pleading, 188, 189* 
how, 188, 189. 
liow proved, 226. 
when presumed, 221. 
for better security, \i^iat, 74. 
:C£IPT ofaBill or Note, what it inqplies, 94. 
>£XCHANG£, by whom payable, 159, 160. and see 212. n. (a).- 

cannot be referred to the officer of the court, 228. 
:FER£NC£ when the court will refer it to the officer to ascertain the 

sum due, 227 to 229. 
>ISSniNG Bills and Notes when it may be done^ 85.39, 4a 
:M£DY in respect of a Bill or Note. 
1. by Action, 147 to 151. 

against whom, 147. 150, 151. 
by whom, 147, 148. 
when, 149. 151. 

of stayii^ proceedings thereon, 150^ 151. 
where barred by satisfiiction of the Bill, Sec 151, 15i. 
by discharging or giving time to parties, 
152 to 155. 
what recoverable thereby, 157 to 162. 

after partial satisfaction, 155, 156. 
what maintainable upon the Bill or Note^ 162, les. 

REMEDY, 
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REMEDY, by Action. 

when the Bill, &c. may be used as evidence in another 

action, 163 to 165. 
what ndaintamable for the consideration, 165 to 169. 

upon a Bill, &:c. destroyed or lost, 169* 
declaration with observations, 170 to 191. 
f. by Proof under a Commission of Bankruptcy, 
in what cases, generally, 191 to 193. 
before the Bill or Note is due, 193. 
on transfer after the bankruptcy, 194, 195. 
where the bankrupt's liability commences after bank^ 

ruptcy, 195 to 197» 
of Bills, Sec. taken up after commission issued, 197, 198i 
by surety, 198 to 201. 205 to 208. 
of counter acceptances, 201 to 205. 
of money paid on mutual accommodation biUs, 205 to 

208. 

under several commissions, 209, 2io. 
of a Bill or Note pledged, 210, 211. 
to what amount, 212. 
what debts may be setoff, 212 to 216. 
SATISFACTION of a Bill or Note, what is, 94, 151, 152. 

as to one partner, extends to all, 1 56, 1 57. 
SET, of drawing Bills in sets, 18, 19. 
of transferring them, 68. 
of declaring on them, iso. 
SET-OFF under a commission of Bankruptcy, 212 to 21 6» 
SIGHT^ Bills payable at, when due, 103. 109, 110. 

after, when due, 109. 
SIGNATURE of a Bill or Note, 16, 17. 

how pleaded, 176, 177. 182, 183. 

how proved, 223 to 226. 

confession, when sufficient proof of, 223, 224, 

by a partner, 225. 

or servant, 225. 

how pleaded, 175. 
how proved, 226. 
STAMP, what necessary on a Bill or Note, 25 to 41. 

on Bills and Notes made out of Great Britain, 26, 27, 
on inland Bills, 31, 32. 

on Bills made in, but payable out of. Great Britain, 04« 
on Notes, 34 to 36. 
what to be deemed an inland Bill with reference to, 32 to 34* 

4 STAM?^ 



